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Court of Appeals of the District of Columbia 


No. 4924. 

• I 

i 

Garnett D. Ripley, Carter W. Wormeley, and Spotswood 

B. Hall, Appellants, 

vs. 

I 

Howard Sutherland, Alien Property Custodian of the 
United States of America, et al. j 


a Supreme Court of the District of Columbia. 

I 

I 

In Equity. j 

i 

No. 39732. 

Garnett D. Ripley, Carter W. Wormeley, and Spotswood 

B. Hall, Plaintiffs. j v 

i 

vs. j 

Howard Sutherland, Alien Property Custodian of the 
United States of America; Walter 0. Woods. Treasurer 
of the United States of America; Waldemar Conrad Von 
Zedtwitz and The United States Trust Compaby of New 
York and Henry Cachard, Trustees under the Will of 

Mary E. B. Von Zedtwitz, Deceased, Defendants. 

i 

i 

United States of America, 

District of Columbia, ss: j 

Be it remembered, That in the Supreme Court o£ the Dis¬ 
trict of Columbia, at the City of Washington, in jsaid Dis¬ 
trict, at the times hereinafter mentioned, the following pa¬ 
pers were filed and proceedings had, in the abovb-entitled 
cause, to wit: j 

1—4924a ! 
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G. D. RIPLEY ET AL. VS. T. W. MILLER ET AL. 


1 BUI. 

Filed January 9, 1922. 

Supreme Court of the District of Columbia. 

In Equity. 

#39732. 

Garnett R. Ripley, Carter W. Wormeley, and Spotswood 

B. Hall, Plaintiffs. 


vs. 

Thomas W. Miller, Alien Property Custodian of the 
United States of America; Frank White, Treasurer of 
the United States of America; Waldemar Conrad Von 
Zedtwitz and the United States Trust Company of New 
York and Henry Cachard, Trustees under the Will of 
Mary E. B. Von Zedtwitz, Deceased, Defendants. 


To the Honorable the Judges of the Supreme Court of the 
District of Columbia: 


Plaintiffs say that: 


I. The Plaintiff, Garnett D. Ripley, is a native citizen of 
the United States, and a resident of the State of Kentucky, 
and brings this suit in his own right as the sole living heir 
or descendant of Eliza Breekenridge Caldwell, deceased, 
and as the next of kin of Marv Eliza Caldwell von Zedt¬ 


witz, deceased, on her mother's side, except her son, Walde¬ 
mar Conrad von Zedtwitz. 

The Plaintiff, Carter W. Wormeley, is a native citizen 
of the United States, and a resident of the State of 
2 Virginia, and brings this suit in his own right and 
for the benefit of himself and all other heirs and 
descendants of the children of Warner L. Wormelev, de- 
ceased, and Maria Carter Hall Wormeley, deceased, as next 
of kin of Mary Eliza Caldwell von Zedtwitz, deceased, on 
her father’s side; except her son, Waldemar Conrad von 
Zedtwitz. 
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I 

The Plaintiff, Spotswood B. Hall, is a native citizen of 
the United States, and a resident of the State pf Virginia, 
and brings this suit in his own right and forj the benefit 
of himself and all other heirs and descendants of the 
brothers and sisters of Maria Carter Hall Wormeley, de¬ 
ceased, wife of James H. Caldwell, and as ne^t of kin of 
Mary Eliza Caldwell von Zedtwitz, deceased, on her 
father’s side, except her son, Waldemar Conrad von Zedt¬ 
witz. 

All of said Plaintiffs bring this their suit undej: the provi¬ 
sions of Section IX of an Act of Congress known as the 
* 4 Trading with tlie Enemy Act,” approved October 6, 1917, 
as amended. I 

II. Plaintiffs say that the Defendants, Thomas W. Miller 
and Frank White, are citizens of tlie United Stales and are 
sued as Alien Property Custodian and Treasurer of the 
United States, respectively. The Defendant, United States 
Trust Company of Xew York, is a corporation cheated and 
existing under the laws of the State of New York, with 
power to sue and be sued, contract and be contracted with, 
and to act as trustee and in other fiduciary capacities, and 
that its present post office address is 45 Wall Street, New 
York Citv. The defendant, Ilenrv Cachard, is, oiji informa- 

tion and belief, a citizen of the State of New York, 
3 whose present post office address is care Coudert 

Brothers, Paris, France; and said two lpst named 
Defendants were duly appointed and qualified a|s trustees 
under the Will of Mary Eliza Caldwell von Zedtwitz, now 
deceased, and have continued since their said qualification, 
on or about the — day of-, 1911, to act, and are now act¬ 

ing as such, and are sued in their capacity as said‘Trustees. 

The Defendant, Waldemar Conrad von Zedtwitz, is a 
citizen of Germany, and a resident of the City qf Berlin, 
and is an alien enemy and is sued as an individual. 

III. Plaintiffs say that Thomas W. Miller is thq duly ap¬ 
pointed, qualified and acting Alien Property Custodian of 
the United States, and that Frank White is the , duly ap¬ 
pointed, qualified and acting Treasurer of the United 
States, and are sued as such. 

IV. Plaintiffs say that none of said Plaintiffs, ahd so far 
as they are advised and believe, none of the other living 

2—4924a- i 
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heirs or descendants of Warner L. Wormeley, deceased, 
and Maria Carter Hall, deceased, or of the brothers and 
sisters of said Maria Carter Hall, have ever been an enemy, 
or ally of an enemy, within the provisions of the Act known 
as the “Trading with the Enemy Act,” as amended, or any 
of the Proclamations of the President of the United States 
issued pursuant thereto. 

V. Plaintiffs say that Garnett D. Ripley is the only sur¬ 
viving child or descendant of Margaret Ripley, deceased; 

that said Margaret Ripley at the time of her death 
4 was the onlv surviving child of Henrv B. Brecken- 
ridge, deceased, and none of said Henry B. Brecken¬ 
ridge’s children had previously died leaving children or de¬ 
scendants; that said Henry B. Breckenridge, deceased, 
and James D. Breckenridge, deceased, were full brothers 
and the only children of Alexander Breckenridge, de¬ 
ceased; that the Defendant, Waldemar Conrad von Zedt- 
witz, is the only child or descendant of Mary’ Eliza Cald¬ 
well von Zedtwitz, deceased, nee Caldwell, who at the time 
of her death was the only surviving child of Eliza Breck¬ 
enridge Caldwell and William Shakespeare Caldwell, both 
deceased, neither of whom left anv other children who died 
leaving descendants; that said Eliza Breckenridge Cald¬ 
well, deceased, was the only child or descendant of said 
John D. Breckenridge, deceased, living at the time of her 
death, or who died leaving any descendants; that said 
Carter W. Wormeley is one of the heirs of Carter W. 
Wormeley, deceased, half brother of William Shakespeare 
Caldwell, deceased, and is the son of P. Liglitfoot Worme¬ 
ley, deceased; that said Carter W. Wormeley was the son 
of Warner L. Wormeley, deceased, and Maria Carter Hall, 
deceased, who died leaving other descendants too numerous 
to mention and in whose behalf this suit is brought; that 
Spotswood B. Hall is one of the heirs of John Byrd Hall, 
deceased, who was a full brother of Maria Carter Hall 
Wormeley Caldwell, deceased, the mother of William 
Shakespeare Caldwell, deceased, and is the son of Marshall 
Carter Hall, deceased; that said Marshall Carter Hall, de¬ 
ceased, was the son of said John Byrd Hall, deceased, who 
was, as above stated, a full brother of said Maria Carter 
Hall Wormeley Caldwell, who died leaving other brothers 
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and sisters and their descendants in addition to the descen¬ 
dants of said John Byrd Hall, too numerous to nien- 

5 tion and in whose behalf this suit is brojugkt; that 
said Maria Carter Hall Wormeley, after the death of 

said Warner L. Wormeley, married James HJ Caldwell; 
that William Shakespeare Caldwell was the only child of 
James H. Caldwell and Maria Carter Hall Wor^neley who 
died leaving any descendants; that Mary Eliza Caldwell 
von Zedtwitz, deceased, nee Caldwell, at the tijme of her 
death, was the only surviving child of Eliza Cajldwell and 
William Shakespeare Caldwell, and that the Defendant, 
Waldemar Conrad von Zedtwitz was the only child or 
descendant of Mary Eliza Caldwell von Zedtwitz. 

VI. Plaintiffs say that Garnett D. Ripley 'Jvas at the 
time of the death of said Mary Eliza Caldwell voiji Zedtwitz, 
to wit: on or about December 16, 1910, her nearest relative 
on her mother’s side, excepting said Waldemar Conrad von 
Zedtwitz, her son, and that said Garnett D. Ripleiy was and 
is the next of kin of said Mary Eliza Caldwell voji Zedtwitz 
on her mother’s side, and that Carter W. Wormeley and 
the other living heirs of Warner L. Wormeley, deceased, 
and Maria Carter Hall, deceased, and Spotswood B. Hall 
and the other living heirs of the deceased brothers and 
sisters of Maria Carter Hall, deceased, were, at the time of 
the death of said Mary Eliza Caldwell von Zedtwitz, on or 
about December 16, 1910, her nearest relatives on her 
father’s side, excepting said Waldemar Conrad Ivon Zedt¬ 
witz, her son, and that said heirs of Warner L. KVormeley 
and Maria Carter Hall, and said heirs of the brothers and 
sisters of Maria Carter Hall, were and are the next of kin of 
said Mary Eliza von Zedtwitz on her father’s sicje. Plain¬ 
tiffs further say that under the laws of descent and distri¬ 
bution of the State of Kentucky, and of the various States 
hereinafter named in which said Mary Eliza Caldwell von 
Zedtwitz left property at the time of ller death, 

6 her property, real and personal, would clescend to 
said Garnett D. Ripley and to the heirs cjf Warner 

L. Wormelev and Maria Carter Hall, and to the heirs of the 
brothers and sisters of said Maria Carter Hall,; save and 
except such limited rights as said Waldemar Cjmrad von 
Zedtwitz might take therein; and said Plaintiff^ say that 
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Waldemar Conrad von Zedtwitz was, and at all times herein 
referred to has been, incapable and disqualified (except to 
the extent hereinafter stated) under the laws of each of 
said States, and under the laws of the United States, from 
taking or holding any part of the property hereinafter 
referred to, constituting the estate of said Mary Eliza 
Caldwell von Zedtwitz, deceased, and the same under said 
laws has descended to, and is now the property of, the 
Plaintiffs and the other heirs and descendants of Warner 
L. Wormeley, deceased, and Maria Carter Hall, deceased, 
and the deceased brothers and sisters of said Maria Carter 


Hall, as their interests may appear. 

VII. Plaintiffs sav that said Marv Eliza Caldwell von 

• • 

Zedtwitz departed this life on or about the 16th day of 
December, 1910, leaving a Last Will and Testament, which 
was, on March 2, 1911, duly probated as such in a Surro¬ 
gate Court of the City of New York; that said Will was 
also admitted to probate as a Will of her real and personal 
property in Kentucky by order of the Jefferson County 
Court of Kentucky on the lltli dav of Mav, 1911, and same 
is duly recorded in Will Book 3L page 101, of the Jefferson 

Countv Court Clerk's office. Clause 12 of said Will nomi- 
* 

nated and appointed her brother-in-law, Baron Reinhold 
von Zedtwitz of Berlin to be guardian of her son, Waldemar 
Conrad von Zedtwitz. A duly certified copy thereof is filed 
herewith as a part hereof, marked “Exhibit A.” 

7 VIII. Plaintiffs say that by the provisions of her 

said last Will and Testament, in clause seven, said 
Mary Eliza Caldwell von Zedtwitz, attempting to exercise 
the power of appointment then vested in her as the sole 
surviving child of William Shakespeare Caldwell, her 
deceased father, appointed and directed that any and all 
property, real and personal, wheresoever situated, over 
which she had any power of appointment under said Will, 
should be paid over and transferred unto her son. Defend¬ 
ant, Waldemar Conrad von Zedtwitz, absolutely and for¬ 
ever, or to his descendants in equal shares per stirpes; that 
by such exercise of said power of appointment, real estate 
in the United States of a large amount, the exact location 
and description of which is unknown to Plaintiffs, but well 
known to Defendants, Waldemar Conrad von Zedtwitz, the 
United States Trust Company of Xew York and Henry 
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, 

Cachard, Trustees, as aforesaid, was attempted tp be trans¬ 
ferred to, and vested in, said Waldemar Conrad von Zedt¬ 
witz, to the extent that he could hold and take sapie by law, 
and under the exercise of said power of appointment, as 
created in the Will of said William Shakespeare! Caldwell; 
that the said William Shakespeare Caldwell departed this 
life, a citizen and resident of the State of New York, on or 

about the — day of -, 1874, leaving a last Will and 

Testament, which was duly admitted to probiite in the 
Surrogate Court of the City of New York on the 8th day 
of June, 1874, and later admitted as a Will o^‘ real and 
personal estate of said decedent in Kentucky, by'the Jeffer¬ 
son County Court on the 29th day of June, 187l4, and has 
been dulv recorded in Will Book 8, page 336, of ^aid Jeffer- 
son County Court Clerk's Office. A duly certified copy 
thereof is filed herewith as part hereof, marked “ Exhibit 
B.” 

8 IX. Plaintiffs say that in the twelfth clause of 

the Will of said William Shakespeare Caldwell, it was 
provided that the entire residue of his estate (including 
a large amount of real estate herein referred to) should go 
to his executors for the equal benefit of said! testator’s 
daughters, Mary Gwendoline Byrd Caldwell, iher issue, 
appointees or next of kin, and his daughter, Mary Eliza 
Breckinridge Caldwell, her issue, appointees or next of 
kin, and in case either of said daughters dying without issue, 
or without having made effective disposition of Her interest 
in said decedent’s estate, as authorized in said ejlause, then 
the interest of the daughter so dying, or so mifch thereof 
as should not have been effectively appointed,! should be 
added to the share of the survivor; that prior ti) the death 
of said Mary Eliza Caldwell von Zedtwitz, formerly said 
Mary Eliza Breckinridge Caldwell, her sistei^, the said 
Mary Gwendoline Byrd Caldwell, departed this life without 
issue and her entire interest and the power of appointment 
of such interest in said William Shakespeare | Caldwell’s 
estate, thereupon became fully vested in said }Iary Eliza 
Caldwell von Zedtwitz, according to the terms land condi¬ 
tions, as aforesaid, of said William Shakespeare Caldwell's 
Will: that by the said twelfth clause of said William Shakes¬ 
peare Caldwell’s Will, it was further provided! that after 
the death of either of his said daughters, leavirg the whole 
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or any part of her share not effectively disposed of, that 
such daughter’s share so remaining undisposed of, should 
be conveyed and paid to the next of kin of such daughter 
living at her death, in such shares and proportions as such 
next of kin would be entitled to take in case it were such 
daughter’s own personal estate, and she were a resident of 
the State of New York having her domicile in that State, 
and having died therein without a husband her sur¬ 
viving. 

9 X. Plaintiffs say that by reason of the alienage of 
said Waldemar Conrad von Zedtwitz, as herein set 

forth, the said seventh clause of said Will of said Mary 
Eliza Caldwell von Zedtwitz failed to make effective dis¬ 
position of any part of the real estate coming through the 
Will of said William Shakespeare Caldwell, as aforesaid, 
because of the failure of said Waldemar Conrad von Zedt¬ 
witz, said United States Trust Company of New York, and 
said Henry Caehard as trustees under the Will of said 
Mary Eliza Caldwell von Zedtwitz, to sell said real estate 
and remove the proceeds thereof within a reasonable time, 
as provided by la!w, especially by the treaty of 1828 between 
the United States of America and the Kingdom of Prussia, 
of which Kingdom said von Zedtwitz was a citizen and resi¬ 
dent at the time of the death and probate of the Will of said 
Mary Eliza Caldwell von Zedtwitz; that at the time of the 
death of said Mary Eliza Caldwell von Zedtwitz, and at the 
expiration of such reasonable time for sale and removal 
of the proceeds of sale of such real estate, to-wit: Dec. 16, 
1912, and ever since plaintiffs were, and have been the next 
of kin of said Mary Eliza Caldwell von Zedtwitz, who 
would have been entitled to take said property, in the event 
said Mary Eliza Caldwell von Zedtwitz had died owning 
same as her personal estate, a resident of the State of New 
York, having her domicile in said State, and having died 
therein without a husband her surviving, and that by the 
terms of the Will of said William Shakespeare Caldwell, 
all real estate devised under his Will, as aforesaid, became 
and has since remained vested in these Plaintiffs and those 
entitled thereto, as their interests may appear. 

XI. Plaintiffs further state that by the ninth 

10 clause of said Will of said Mary Eliza Caldwell von 
Zedtwitz, it was provided as follows: 
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“Ninth. All the rest, resident and remainder of my estate 
as hereinafter stated, 1 give, bequeath and dej’ise to my 
trustees hereinafter named, in trust, to hold, invest, re-in¬ 
vest and keep the same invested, to collect the rents, issues 
and profits thereof and to pay over the net income there¬ 
from to my said son Waldemar Conrad von Zedjtwitz until 
he reaches the age of thirty years, except as hereinafter 
set forth, and thereupon to transfer the whole of jsucli prop¬ 
erty and any unpaid income to him absolutely and forever, 
or should he die before attaining such age, then jo transfer 
and dis- 

MEB von Z j 

I 

tribute such property with any accumulated interest to such 
person or persons as lie may direct by his lasjt will and 
testament, and should he not leave any will and testament, 
then to transfer and distribute the same to and pmong his 
lawful issue, per stirpes and not per capita,j in equal 
shares.’ ’ 

Plaintiffs say that the only property of said Mary Eliza 
Caldwell von Zedtwitz, excepted from the operation of said 
clause were certain specific devises of personalty and such 
real estate as was owned by her father, said William 
Shakespeare Caldwell, and which she attempted jto dispose 
of by said clause seven of said Will, in exercise ojf a power 
of appointment, as aforesaid. 

XII. Plaintiffs say that embraced in the real estate, 
which she undertook to dispose of in said ninth! clause of 
her Will, was the following located in Jefferson County, 
Kentucky, to-wit: 

“537 acres, more or less, on the Waters of Beargrass Creek, 
near the Southeastern limits of the City of Louisville, front¬ 
ing on the Louisville and Taylorsville Turnpike, and run¬ 
ning back Northwardly of uneven width toward the Work- 
House Road, otherwise known as Cherokee DHve, said 
tract being known as the Breckinridge Farm.” 

i 

XIII. Plaintiffs say that there was also embraced in 
said ninth clause of said Will the following described 

11 property in the City of Louisville, Jefferson County, 
Kentucky, to-wit: 
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(1) 37-1/2 feet'on the South side of Oak Street, running 
back of that width Southwardly 120 feet, the West line 
thereof being 30 feet blast of Clav Street, also 

(2) 6 feet on the West side of Shelby Street, running of 
that width Westwardly along the North line of Rupp Street, 
also, 

(3) 277-5/12 feet North side of Caldwell Street, running 
back of that width Northwardly 160 feet to an allev, the 
West line thereof being 105 feet East of Floyd Street, also, 

(4) 150-3/12 feet on the South side of Caldwell Street, 
running back of that width Southwardly along the East line 
of Floyd Street, 160 feet to an alley, also, 

(5) 18-9/12 feet on the North side of St. Catherine Street, 
and running back of that width Northwardly along the 
West line of Clay Street, 234 feet to an alley, also, 

(6) 30 feet on the North side of Baroness Avenue, along 
the East line of Clay Street, 165 feet to an alley, also, 

(7) 51 feet on the North side of Market Street, running 
back Northwardly 84 feet, the West line thereof being 26 
feet East of Preston Street, also, 

(8) 26-1/2 feet on the South side of Main Street, run¬ 
ning back Southwardly of that width 105 feet, the East line 
thereof being 66 feet West of First Street, also, 

(9) 18-1/2 feet on the North side of Market Street and 
running back Northwardly of that width 160 feet, the West 
line thereof being 162 feet East of Third Street, also, 

(10) 38 feet on the North side of Market Street, running 
back Northwardly of that width 190 feet, the West line 
thereof being 105 feet blast of Third Street, also, 

(11) 16-43/48 feet on the North side of Market Street, 
and running back Northwardly of that width 170 feet, the 
East line thereof being 105i‘eet West of Fourth Street, also, 

(12) 56 feet on the North side of Walnut Street, and 
running back Northwardly of that width 160 feet, the West 
line thereof being 229 feet East of Fourth Street, also, 

(13) 105 feet on the Northwardly side of Rudd Avenue, 
running back Northwardly of that width 198 feet, the East 

line thereof being 331-1/2 feet West of 39th Street. 
12 XIV. Plaintiffs say there was also embraced in 
said ninth clause of said Will the following de- 
scribed real estate in the City of New York, N. Y. to-wit: 
#158 to 162 West 25th Street, and also real estate in the 
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City of Newport, Rhode Island, located at the | corner of 
Kay and Ayrault Streets. 

XV. Plaintiffs say that at the time of the probating of 
the Will of said Marv Eliza Caldwell von Zedtwitz, and 
such attempted vesting of title, as aforesaid, in said Walde- 
mar Conrad von Zedtwitz, he was and has eveii since re- 
mained, and is now/an alien, a citizen and resident of the 
City of Berlin, Prussia, -and subject of the Kingdom of 
Prussia, the German Empire and their political successors. 
They further state that from April 6, 1917 until November 
11,1918, said Waldemar Conrad von Zedtwitz was a soldier 
in the Army of the German Empire, and as suc}i actively 
engaged in waging war upon the United States ofjAmerica; 
that bv Article XIV of the Treatv, dulv made! and con- 
firmed between said Kingdom of Prussia and the United 
States of America, concluded May 1, 1828, ratification of 
which was exchanged between said Countries March 14, 
1829, and which remained in full force and effect up to said 
6th day of April, 1917, it was provided, as followjs, to-wit: 
“And when, on the death of any person holding rjeal estate 
within the territories of the one party, such i4al estate 
would by the laws of the land, descend on a citizen or sub¬ 
ject of the other, were he not disqualified by alienage, such 
citizen or subject shall be allowed a reasonable time to sell 
the same, and to withdraw the proceeds without] molesta¬ 
tion and exempt from all duties of detraction on; the part 
of the Government of the respective States.!’ ’ 

13 XVI. Plaintiffs sav that at the time of the death 
of said Marv Eliza Caldwell von Zedtwitz,! she held 

« 7 1 

the real estate heretofore referred to, within the!territorv 
of the United States and that by the laws of the lhnd, such 
real estate would, except for his disability to takejand hold 
the same on account of his alienage, have descended unto 
Defendant, Waldemar Conrad von Zedtwitz. 

XVII. Plaintiffs say that by the laws of Kentucky, New 
York, Rhode Island and of each of the States of tljie United 
States, wherein any of said real estate was locqted, said 
Defendant, von Zedtwitz, could not, and did not] take, or 
hold any of said real estate except for the purpose, and to 
the extent, provided in the aforesaid 14th Articlb of said 
Treaty between the United States and the Kirjgdom of 
Prussia; that such right, if any, accrued to said Defendant, 
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von Zedtwitz, upon the death of his mother, as aforesaid, 

and he, and his guardian, Baron Reinhold von Zedtwitz, and 

said United States Trust Company of New \ork and said 

Henry Cachard,' Trustees, as aforesaid, have wholly failed 

within a reasonable time, to sell the same and withdraw the 

proceeds, as provided under the terms of said Treaty, and 

as they were fully authorized and empowered to do; that 

the term of two vears from the death of said von Zedtwitz’s 

♦ 

mother, to-wit: from December 16, 1910, would have been a 
reasonable time' within which to have so sold and with¬ 
drawn the proceeds of sale of such property, and by reason 
of such failure, and his further disqualification as an alien 
enemy, actively engaged in levying war upon the United 
States, said Defendant, von Zedtwitz, thereupon, if not 
prior thereto, became and has ever since remained, incapa¬ 
ble of taking or holding said real estate, or any real 
14 estate or proceeds of real estate in the I nited States 
owned byi his said mother, or over which she held 
power of appointment, as aforesaid, at the time of her 
death, or sold after the expiration of a reasonable time 
thereafter, to-wit: after the period of two years thereafter, 
after December 16, 1912. 

XVIII. Plaintiffs sav that bv reason of said Defendant, 

• • 

von Zedtwitz's incapacity, as aforesaid, to take or hold 
said property, and his and said Guardian's and said 
Trustee's failure to sell same and withdraw the proceeds as 
aforesaid, or to institute such proceedings as might have 
been necessary to bring about such sale and withdrawal, 
the title thereto and the title to the proceeds with interest, 
as aforesaid, of all income accruing thereof, and of pro¬ 
ceeds with interest of all property sold, became vested, and 
is now vested in her next of kin capable of taking and 
holding same according to law, to-wit: the Plaintiffs herein, 
and the other heirs and descendants of AVarner L. 'Worme- 
lev and Maria Carter Hall and of the brothers and sisters 
of said Maria Carter Hall, as their interests may appear. 

XIX. Plaintiffs say that said AValdemar Conrad von 
Zedtwitz and said United States Trust Company and said 
Henry Cachard,:as his trustees have collected and wrong¬ 
fully appropriated to their use and account large sums of 
money by way of income upon said real estate, and have 
wrongfully sold and converted to their use a large amount 
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of real estate, and tlie proceeds of such sales thereof, the 
exact amount or extent of which is unknown to Plaintiffs, 
but is well and fullv known to defendants, AYaldemar Con- 
rad von Zedtwitz, United States Trust Company! and Henry 
Cachard, and each of them, and Plaintiffs no\y call upon 
said defendants, and each of them, to m^ke full and 

15 complete disclosure herein of all rents ^nd profits, 
so collected, and of the proceeds of all sjales of real 

estate, together with the dates of collection of all such 
rents and profits and dates and amounts of sales of such 
real estate with a full and true description thereof. 

XX. Plaintiffs sav that on or before the 18th dav of Mav, 
1019, there was in the hands of United States Trust Com¬ 
pany of Xew York and Henry Cachard, as Trustees, a large 
amount of personal property, consisting of cash, stocks, 
bonds and other securities, and that additional large sums 
of money were in the hands of representatives of said 
United States Trust Company of New A^ork and ^aid Henry 
Cachard, as Trustees, and that the naked le^’al title to 
valuable real estate in the States of Kentucky,! New York 
and Pliode Island, was in the Defendant, AA^aldemar Con¬ 
rad von Zedtwitz, and/or United States Trust Company of 
New A^ork and Henry Cachard, Trustees, tliej equitable 
title to all of which cash securities and real estate was in 
the Plaintiffs and the other heirs and descendants of AA T ar- 
ner L. AYormeley and Maria Carter Hall, and of] the broth¬ 
ers and sisters of said Maria Carter Hall as fheir inter¬ 
ests may appear. 

That prior to the 18th day of Alay, 1919, the jthen Alien 
Property Custodian issued and served upon said United 
States Trust Company and Henry Cachard, trustees, a 
demand and requirement that they pay over, deliver and 
transfer to the Alien Property Custodian of the United 
States of America, all of the right, title and interest of 
AValdemar Conrad von Zedtwitz in and to the rehl and per¬ 
sonal property in their hands, and, pursuant tjo said de¬ 
mands, all of the right, title and interest of said iAA^aldemar 
Conrad von Zedtwitz in and to all of said real arid personal 
property which was seized and taken froin the pos- 

16 session of the said defendants, United States Trust 
Company and Henry Cachard, Trustees, 1 and from 

said AValdemar Conrad von Zedtwitz, said demands and 
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seizure being made under authority of an Act of Congress 
of the United States known as the “Trading with the 
Enemy Act” on, October 6, 1917, and amendments thereto, 
and Proclamations of the President of the United States 
issued pursuant thereto. 

That said personal estate consisting of cash, stock, bonds 
and other securities, so demanded and seized, is believed 
to be of the |value of about Three Million Dollars 
($3,000,000), and is in whole, or large part, made up of 
the rents and profits and proceeds of sales of real estate 
aforesaid with accretions thereto, and income thereon, 
wrongfully appropriated, as aforesaid, by said Waldemar 
Conrad von Zedtwitz, said United States Trust Company 
and Henry Cachard, Trustees, aforesaid, and the same is 
iustlv and legallv due and owing to these Plaintiffs, and 
the other heirs and descendants of Warner L. Worrneley 
and Maria Carter Hall, and of the brothers and sisters of 
said Maria Carter Hall, and that the real estate of which 
the possession and control was so taken is, on information 
and belief, worth the sum of about One Million Two Hun¬ 
dred Thousand Dollars ($1,200,000), and includes that 
hereinbefore described, and is the property of these Plain¬ 
tiffs. and the other heirs and descendants of Warner L. 
Worrneley and Maria Carter Hall, and of the brothers and 
sisters of said Maria Carter Hall, as their interests mav 
appear. 

XXI. Plaintiffs say that heretofore, on or about the 
21st day of July, 1919, Garnett D. Ripley, one of the Plain¬ 
tiffs herein, duly, filed on his behalf and on behalf of the 
next of kin of Mary Eliza Caldwell von Zedtwitz, as their 
interests may appear, a notice of claim under oath 
17 in form and manner prescribed by said Alien Prop¬ 
erty Custodian, for all real and personal property 
taken and held by said Alien Property Custodian, or any 
other office'or officers of the United States, under the 
“Trading with the Enemy Act” aforesaid, as the prop¬ 
erty owned or claimed by said W'aldemar Conrad von 
Zedtwitz. 

Plaintiffs say that they have made no application to the 
President of the United States for the surrender of anv 
of said property to them or for the determination of their 
claims thereto, and that no determination thereof has been 
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I 

made by the President of the United States j or by any 
Court, and there has been no order by the President of 
the United States directing the return of said property or 
any part thereof to the Plaintiffs. 

Plaintiffs now repeat and re-assert, in behalf of them¬ 
selves and all other heirs and descendants of !Warner L. 
Wormeley and Maria Carter Hall, and of the bi-others and 
sisters of said Maria Carter Hall, as their interests may 
appear, their claim to all property, real and personal, seized, 
taken over and held by the Alien Property Custodian of 
the United States as the property of said Alien,j Waldemar 
Conrad von Zedtwitz, pursuant to said “Trading- with the 
Enemy Act’’ of the United States, and amendments thereto, 
and of all such property in which he or said United States 
Trust Company or said Ilenry Cachard, as Trustees afore¬ 
said, are in anywise interested. 

Wherefore the Plaintiffs pray: 

1. That process issue against the defendants, r |Tiomas W. 
Miller, Alien Property Custodian of the United States; 
Frank White, Treasurer of the United States; Waldemar 
Conrad von Zedtwitz; United States Trust Company of 
New York and Henry Cachard, commanding them, and 
each of them, to appear in this Court by a day certain and 
answer the exigencies of this Bill; that publication be had 
upon such of the Defendants herein as are not sjerved per¬ 
sonal lv. 

18 2. That a rule to show cause be issued dgainst the 

Defendants, Thomas W. Miller, Alien j Property 
Custodian of the United States and Frank White, Treas¬ 
urer of the United States, to show cause, if any ^hey have, 
whv the relief asked for against them in this Bill should 
not be granted. 

3. That the Plaintiffs and other heirs and descendants 
of Warner L. Wormeley, deceased, and Maria Carter Hall, 
deceased, and the brothers and sisters of Maijia Carter 
Hall, deceased, be adjudged the next of kin of sfaid Mary 
Eliza Caldwell von Zedtwitz, and entitled to takcj and hold 
all of the real estate devised to Defendants, ^Valdemar 
Conrad von Zedtwitz, and to the United States Trust Com¬ 
pany of New York and Henry Cachard, Trustees, under, 
or through the Will of said William Shakespearej Caldwell, 
deceased, with all interest, rents and profits | accruing 
thereon, and also all real estate owned by said Mary Eliza 
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Caldwell von Zedtwitz at the time of her death with all 
rents, interest and profits accruing thereon, and also the 
proceeds of sale of all real estate coming either through 
said William Shakespeare Caldwell, or Mary Eliza Cald- 
wel von Zedtwitz, together with the interest and profits 
accruing thereon. 

4. That all such rents, interest and profits so accruing, 
and the amount of proceeds of all sales of real estate sold, 
or proceeds not removed from the United States, he ad¬ 
judged a lien upon, and a charge against, all personalty 
seized or held by the Alien Property Custodian of the 
United States, as aforesaid, and that such lien or charge 

thereon be enforced bv sale of so much thereof as mav be 

• • 

necessary to satisfy same, and all costs of this proceeding. 

5. That the Court order the proceeds of such sale of 
19 said personalty paid over and delivered to those en¬ 
titled thereto, or that a sufficiency of said personalty 
be paid over and delivered in kind, which will, when added 
to cash held by the Treasurer of the United States, be suf¬ 
ficient to satisfy the claims of the Plaintiffs and those en¬ 
titled to said property. 

6. That all of said real estate referred to herein be con¬ 
veyed and transferred to the Plaintiffs and those entitled 
thereto as their interests may appear. 

7. That the Alien Property Custodian, as aforesaid, be 
restrained and enjoined from disposing of, turning over, 
or returning to any person or persons, the property refer¬ 
red to in this Bill until directed so to do bv the order of 
this Court. 

8. That the Court determine the respective rights of 
Plaintiff, Garnett T). Ripley, and of the heirs and descend¬ 
ants of Warner L. Wormeley and Maria Carter Hall, and of 
the heirs and descendants of the brothers and sisters of 
said Maria Carter Hall, and distribute said property herein 
referred to between the Plaintiffs and other persons en¬ 
titled thereto as their interests may appear, according to 
the Statute of descents and distributions in such cases 
made and provided. 

9. That by and under direction of this Honorable Court 
an accounting be required from the Defendants, and each 
of them, of all moneys, notes, securities and transactions 
belonging to the estate of Mary Eliza Caldwell von Zedt- 
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witz, and all receipts and profits received by tjiem in con¬ 
nection with the sale, transfer or assignment of any prop¬ 
erty, whether real or personal, belonging to the estate of 
Mary Eliza Caldwell von Zedtwitz. 

10. And for such other and further relief asj the nature 
of the case may require. 

20 Dated at Washington, D. C., this 9th day of Jan- 
uarv, 1922. 

GARNETT D. RIPLEy, 

/>// Aqcnt and Attorney in Fact. 
CARTER W. WORMEEEY, 

Bij Aqcnt and Attorned in Fact. 
SPOTSWOOD B. HALIL, 

By Aynit and Attorney in Fact. 

C. C. CALHOUN. I 

JAMES P. GREGORY. 

MORTON Iv. YONTS. 

MAT O’DORHERTY. 

WILFRED HEARN. | 

CARLIN, CARLIN & HALL. 

WALTER C. BALDERSON. 

District of Columbia, ss: 


I, M. Carter Hall, a member of the firm of Cajrlin, Carlin 
& Hall, being first duly sworn, on oath depose and say: 
that I have read the foregoing Bill of Complaint by me sub¬ 
scribed as attorney for Carter W. Worm el ey jand Spots- 
wood B. Hall, both of whom are absent from the District 
of Columbia, and know the contents thereof; that the facts 
therein stated of my own personal knowledge are true, and 
those stated on information and belief I believe to be true. 

M. CARTE& HALL. 


Subscribed and sworn to before me this 7th day of Janu¬ 
ary 1922. Mv commission expires Januarv 5, lL925. 

[seal.] ' KATHERINE E. .MERKLING, 

Notary Public. 


21 District of Columbia, ss: j 

I, C. C. Calhoun being first duly sworn, on bath depose 
and say that I have read the foregoing Bill ofj Complaint 
by me subscribed as attorney for Garnett D. Ripley, who 
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is absent from the District of Columbia, and know the con¬ 
tents thereof; that the facts therein stated of niv own per¬ 
sonal knowledge are true, and those stated on information 
and belief I believe to be true. 

C. C. CALHOUN. 


Subscribed and sworn to before me this 9 day of Janu- 
an’, 1922. Mv commission expires August 24, 1926. 
[seal.] * FRANCIS L. NEUBECK, 

Notary Public. 

Stipulation. 


Filed March 7, 1922. 


It is here stipulated and agreed by and between C. C. 
Calhoun, Esquire, and Carlin, Carlin & Ilall, Esquires, at¬ 
torneys for the plaintiffs herein, and Peyton Gordon, 
Esquire, Attorney of the United States in and for the Dis¬ 
trict of Columbia, Attorney for the defendants, Thomas W. 
Miller, as Alien Property Custodian, and Frank White, as 
Treasurer of the United States, that the said Defendants 
shall not be required to answer or otherwise to plead to the 
bill of complaint until ten days after the attorneys for the 
plaintiffs herein, or either of them, have served notice upon 
the said defendants that a return of service of process upon 
the defendants, Waldemar Conrad von Zedtwitz, the United 
States Trust Company of New York, and Henry Cachard, 
personally or by publication, has been duly filed with 
22 the Clerk of the above mentioned court. 


Dated this — dav of Februarv, 1922. 

C. C. CALHOUN, 

CARLIN, CARLIN & HALL, 
Attorneys for the Plaintiffs. Garnet D. Ripley . 
Carter TJ\ W ormeley and Spotswood B. Hall. 

PEYTON GORDON, 

Attorney of the United States in and for the 
District of Columbia , Attorney for 'Thomas IF. 
Miller , as Alien Property Custodian , and Frank 
White, tf.s* Treasurer of the United States , De¬ 
fendants. 
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Order to Revive Cause , <£c. 
Filed September 29, 1925. 


Upon consideration of the motion filed herein by the 
plaintiffs’ attorney and it appearing 1 that the above entitled 
cause has been “Dismissed AY. P.”, as provided by law 
rule No. 74 of the Supreme Court of the District of Colum¬ 
bia, and it further appearing that the time for reviving 
said suit has not expired, it is this 29 day of ;Sept., 1925, 
Ordered, that the above entitled cause be Revived and 
that prosecution may be resumed. 

Bv the Court: 


W. HITZ, 

j 7 

i Justice. 
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Motion to Dismiss. 
Filed July 30, 1928. 


Now come the defendants, Thomas AY. Alillejr, as Alien 
Property Custodian, and Frank White, as Treasurer of the 
United States, by their attorneys, and separately and sev¬ 
erally move to dismiss the hi 11 of complaint herein and as 
grounds for such motion they separately and severally as¬ 
sign the following: 

1. The plaintiffs have failed to prosecute this action with 
due diligence, the complaint having been verified and filed 
on or about January 9, 1922, and having been served on 
Thomas AY. Ariller, as Alien Property Custodian, on or 
about January 10, 1922, and no steps having been taken by 
the plaintiffs to serve any of the defendants injthis action 
except the defendant Thomas AA T . Aliller, then Alien Prop¬ 
erty Custodian, and the defendant Frank AAJiite, tjhen Treas¬ 
urer of the United States, and no steps having been taken 
by the plaintiffs to continue and maintain this cjmse of ac¬ 
tion against Frederick C. Hicks, the successor lin office to 
Thomas AA r . Aliller, as Alien Property Custodian,! or against 
Howard Sutherland, the successor in office to Frederick C. 
Hicks, as Alien Property Custodian, although [more than 
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six months have elapsed since the separation of the said 
Thomas AY. Miller from the office of Alien Property Custo¬ 
dian and more than six months have elapsed since Howard 
Sutherland succeeded to the ofiice of Alien Property Custo¬ 
dian. 

2. The plaintiffs have not stated sufficient facts in their 
bill of complaint to constitute a cause of action. 

3. It does not appear affirmatively from the allegations 
in the bill of complaint that the plaintiffs herein are the 

beneficial owners of any of the money or other prop- 
24 erty described in the bill of complaint. 

4. It does not appear from the allegations in the bill 
of complaint that the plaintiffs herein have any interest, 
right or title in any of the money or other property de¬ 
scribed in said hill of complaint. 

5. It does not appear from the allegations in the said 
bill of complaint that the plaintiffs are entitled to bring 
this suit under the provisions of Section 9 of the Trading 
with the Enemy Act, as amended. 

6. That the plaintiffs have not stated sufficient facts in 
the bill of complaint to show that this court has jurisdic¬ 
tion. 

LEO A. ROVER, 

1 Attorney of the United States in 

and for the District of Columbia; 
THOMAS E. RHODES, 

Special Assistant to the Attorney General, 

Attorneys for Thomas IP. Miller, as Alien 
Property Custodian , and Frank White, as 

Treasurer of the United States. 

Motion for Substitution of Defendants. 

Filed September 25, 1928. 


Now comes Walter C. Balderston, C. C. Calhoun and 
Carlin, Carlin & Hall, Attorneys for the Complainants, and 
suggesting to the Court that Frederick C. Hicks, one of 
the Defendants in the above entitled cause, died on Decem¬ 
ber 14, 1926, and that Howard Sutherland has been ap¬ 
pointed Alien Property Custodian in his place and stead, 
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and that Frank White, another of the defendants 
in the above entitled cause, resigned as!Treasurer 
of the United Slates on April 30, 1928, and Ii. Theo¬ 
dore Tate has been duly appointed, and has qualified, and 
is acting as Treasurer of the United States, mo|e that the 
said Howard Sutherland — II. Theodore Tate j be substi¬ 
tuted as parties Defendant in the place and steajd of Fred¬ 
erick C. Hicks and Frank White. j 

M. CARTER HALL, j 
WALTER C. BALDERSTON, 

C. C. CALHOUN, 

Attorneys for Complainants. 


To Howard Sutherland, Alien Property 
Custodian, and II. Theodore Tate, 

Treasurer of the United States: 

■ 

Please take notice that the above motion will be called 

j 

to the attention of the Court on Friday, October 5, 1928, 
at 10 o'clock A. M., or as soon thereafter as counsel can 
be heard. 

M. CARTER HALL, ! 
WALTER C. BALDERSTON, 

C. C. CALHOUN, 

Attorneys for Complainants. 

Copy of above motion served on me this 21jst day of 
September, 1928. 

THOMAS E. RIIODpS, 
Attorney for Defendants Miller and White. 

Decree. j 

Filed January 3, 1929. ! 


* 


* 




* 


This cause came on to be heard upon the biljl of com¬ 
plaint, the motion of the defendant, United Stajtes Trust 
Company of New York, to set aside the service of|subpoena 
upon it, and the motion to dismiss filed by the defendants, 
Thomas W. Miller and Frank White, the defendant, Walde- 
mar Conrad von Zedtwitz, having appeared gen- 
26 erally and joined in such motion, and afteif due con¬ 
sideration thereof, it is by the Court this the 3rd 
day of January, 1929, 
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Adjudged, ordered, and decreed that the said service 
of subpoena upon the defendant, the United States Trust 
Company of New York, be and it hereby is set aside, coun¬ 
sel for the plaintiffs consenting thereto, and it is further 

Adjudged, ordered, and decreed that the bill of com¬ 
plaint be and it hereby is dismissed as to all the defend¬ 
ants, and it is still further 

Adjudged, ordered, and decreed that the defendants 
recover their costs in this behalf expended and that they 
have execution thereof as at law. 

JEXXIXGS BAILEY, 

Justice. 


From the foregoing decree the plaintiffs, by their attor¬ 
neys, note an appeal, in open court, to the Court of Appeals 
of the District of Columbia, and the maximum of an under¬ 
taking for costs is hereby fixed at $100.00 with leave to 
deposit the sum of $50.00 in cash with the Clerk in lieu 
thereof. 

JEXXIXGS BAILEY, 

Justice. 


27 


Opinion. 


Filed January 9, 1929. 


In passing upon the motion to dismiss the bill, I was of 
the opinion that it should be sustained on the following 
grounds: 

1. That the treatv of 1828 between the United States 

* 

and Prussia applies only where aliens take by descent and 


not by devise. 

2. That rights granted by treaty to aliens with respect 
to the acquisition and holding of real estate may be en¬ 
larged bv State laws. 

Inasmuch, therefore, as in my opinion the bill will not 
lie, it is unnecessary to pass upon any other questions 
raised at the hearing. 


BAILEY, J. 
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Memorandum. 

January 21, 1929. Undertaking* on Appeal (j$100) ap¬ 
proved and filed. 


Assignment of Errors. 
Filed February 4, 1929. 


* 


# 




# 


Now come the plaintiffs and file the following assign¬ 
ment of errors upon which they will rely upon thjeir appeal 
from the order and decree made bv this Honorable Court 

* i 

on the 3d dav of Januarv, 1929, in the above entitled 
cause: 

28 1. That the court erred in dismissing the bill of 

complaint; 

2. That the court erred in sustaining the motion to dis¬ 
miss the bill of complaint; 

3. That the court erred in not overruling the |motion to 
dismiss the bill of complaint; 

4. That the court erred in holding that the Treaty of 
1828 between the United States and Prussia applies only 
where aliens take by descent and not by devise; 

5. That the court erred in holding that rights granted 
by treaty to aliens with respect to the acquisition and hold¬ 
ing of real estate mav be enlarged bv state laws; 

6. That the court erred in not allowing the jplaintiffs’ 
motion for the substitution of defendants. 

7. That the court erred in not granting the relief prayed 
for in the bill of complaint; 

All of which is respectfully submitted, dated iWashing- 
ton, D. C., 4 day of February, 1929. ! 

C. C. CALHOUN, 

M. CARTER HALL, ! 
WALTER C. BALDERST(j)N, 

Attorneys for Plaintiffs. 
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Service of a copy of the above acknowledged this 2nd 
day of Februarv, 1929. 

THOMAS E. RHODES, 
Special Asst, to the Attorney-Gen., 
Attorney for Thomas IT. Miller, as 
Alien Property Custodian, and 
, Frank White, as Treasurer of the 
United States. 

BUTLER & KRATZ, 

Attorneys for Waldemar Conrad Yon Zcdtwitz. 

29 Docket Entries. 

* ****** 

Date Proceedings. 

1922, Jan. 9. Bill, appearance, order to tile Filed. 

44 44 44 Spa. to Answer & Copies to Defts, 1 & 

9 “ 

• 

44 44 20. Appearance of Peyton Gordon for 

defts 1 & 2 order 44 

44 44 27. Spa. to answer retd, served Dfts. 1 and 

9 “ 

44 Mch. 7. Stipulation. “ 

1925, Jun. 4. Dismissed W. P. & Notice. 

1925, Sept. 29. Motion of plffs. to reinstate cause. 

44 44 29. Order to revive cause & resume prose¬ 
cution M124P224 44 

1927, July 30. Motion of defendants 1 & 2 to dismiss 

bill 

1928, Aug. 10. Spa. to Answer & Copy (1) issued to 

deft. No. 4 

44 44 28. Motion of U. S. Trust co. of N. Y. to set 

aside service & affi. 44 

4 4 4 4 4 4 Special appearance of Stewart & 

Shearer & Butler & Kratz for No. 4 44 

44 Sept. 7. Spa. to answer retd, served deft. No. 4 

New York. 

44 44 25. Motion of Plffs. for substitution of 

defts & Notice 44 

44 Oct. 22. Appearance Thos. E. Rhodes for defts 

1 & 2 . 44 

44 Dec. 4. Appearance of Charles H. Butler & 

John A. Kratz for deft. #3. 44 
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1929, Jan. 3. Decree dismissing bill with co£ts vs. 

plffs. M135P191. 

“ 11 9. Memo, opinion of Bailey, J. “ 

“ “ 21. Undertaking of plffs. on appeal $100.00, 

Detroit Fid. & Surety Co. | “ 

“ Feb. 4. Assignment of errors & affidavit. 

“ “ “ Designation of record & notice. 

30 Designation of Record. 

Filed Februarv 4, 1929. 
*##*### 

The plaintiffs having perfected an appeal herein to the 
Court of Appeals of the District of Columbia pn January 
21st, 1928, hereby request the Clerk of the Supreme Court 
of the District of Columbia to prepare, at thp plaintiffs’ 
expense, a transcript of record on appeal, including therein 
the following papers and proceedings, namely: 

1. Bill of Complaint. j 

2. Stipulation. j 

3. Order to Revive Cause. 

4. Motion to Dismiss. 

5. Motion for Substitution of Defendants. 

6. Opinion of the Court. 

7. Decree. 

8. Memorandum of Approval and Filing of Bond for 
Costs on Appeal. 

9. Assignment of Errors. 

10. Docket Entries. 

11. This Designation. 

C. C. CALHOUN, 

CARLIN, CARLIN & HALL, 

M. CARTER HALL, 

WALTER C. BALDER S'tON, 

Attorneys for Plaintiffs . 

Service of a copy of the above acknowledged this 2nd 
day of February, 1929. 

THOMAS E. RHODES, 

Spec. Asst, to the Att. Gen., Attorney for 
Thomas W. Miller, as Alien Property 
Custodian, and Frank White, c^s Treas¬ 
urer of the United States. 

BUTLER & KRATZ, 

Attorney- for Waldemar Conrad Von Zedtwitz. 
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31 Supreme Court of the District of Columbia. 

United States of America. 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 30, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause Xo. 39732 in Equity, wherein Gar¬ 
nett D. Ripley et al. are Plaintiffs and Thomas W. Miller, 
Alien Property Custodian of the United States of America, 
et al. are Defendants, as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of 'Washington, in 
said District, this 14th day of February, 1929. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4924. Garnett D. Ripley, Carter W. Wormeley, and 
Spotswood B. Hall, appellants, vs. Howard Sutherland, 
Alien Property Custodian of the United States of America, 
et al. Court of Appeals, District of Columbia. Filed Feb. 
20, 1929. Henry \Y. Hodges, clerk. 


(6472) 
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GARNETT D. RIPLEY, CARTER W/ WORMED— 
LEY, AND SPOTSWOOD B. HALL, APPEL¬ 
LANTS, 


HOWARD SUTHERLAND, ALIEN PROPERTY 
CUSTODIAN OF THE UNITED STATES 
OF AMERICA; WALTER 0. WOODS, 
TREASURER OF THE UNITED STATES 
OF AMERICA; WALDEMAR CONRAD VON 
ZEDTWITZ, AND THE UNITED STATES 
TRUST COMPANY OF NEW YORK AND 
HENRY CACHARD, TRUSTEES UNDER 
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APPEAL. FROM THE SUPREME COURT OF THE DISTRICT (|)F 

COLUMBIA. 

— 

BRIEF ON BEIIALF OF APPELLANTS . 

i 

DESCRIPTION OF ACTION. j 

This is an action brought by three citizens of tlie 

United States, in their capacity as next of kin (j)f 

Mary Eliza Caldwell Von Zedtwitz, except her soji, 

! 

j 

i 

i 
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Waldemar Conrad Von Zedtwitz, and suing on their 
own behalf and on behalf of all other heirs at law simi¬ 
larly situated. The action is brought under Section 
9 of the Trading with the Enemy Act, as amended, 
and the Bill contains the usual formal allegations with 
respect to the citizenship of the Plaintiffs, that the 
Custodian determined that the said Von Zedtwitz was 
an alien enemy; and, after demand pursuant to law, 
seized the personal and real property described in the 
Bill. 

The Bill also alleges that the Baroness Von 
Zedtwitz died December 11, 1910, leaving a last will, 
probated in Newport, Rhode Island, October 24, 
1911, admitted to probate March 2, 1911, in the City 
of New York and admitted to probate in Louisville, 
Kentucky, on May 11, 1911, and that under this will 
the Baroness attempted to devise to and vest in her 
son and only child, Waldemar Conrad Von Zedtwitz, 
certain real and personal estate winch she possessed 
or over wiiich she had control (paragraphs 8, 9 and 
11). This real estate in the United States, particu¬ 
larly that in Kentucky, is the subject of these pro¬ 
ceedings. 


CAUSE OF ACTION. 

ONE!OF ERRONEOUS OR WRONGFUL SEIZURE OF 
PLAINTIFFS ’ PROPERTY 

Plaintiffs ’ contention is that at the time of the 
seizure on May 18, 1919, by the Alien Property 
Custodian, of the property in controversy, they w^ere 
the owners of this real property attempted to be 
devised by the will of the Baroness Von Zedtwitz 
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as her only heirs at law capable of taking under ‘the 
laws of the United States and of the State of Ken¬ 
tucky. They further claim that the attempted devtise 
had failed and that the title to said property had, 
at the time of seizure, become completely vested in 
them by operation of law. 

They claim therefore that, at the time of seizure, 
they had an interest or right therein under the terms 
of Section 9 (a) of the Trading with the Enemy 4ct, 
as amended, and under the Constitution of the United 
States, which, if established herein, entitles them to 
a decree for the property and its income. 

It is alleged that at the time of and after fhe 
seizure a “reasonable time” for disposing of siid 
property, as provided for in the Treaty between the 
United States and Prussia of May 1, 1828 (8 Stat.jat 
L. 378, Art XIV), had already elapsed, and that tjhe 
eight vears next after the final settlement of the 
Baroness’ estate, as provided for in the statutes jof 
Kentucky, had also expired and the interest or right 
of the Plaintiffs had vested and became as against 
the Custodian and all the world a complete, absolute 
fee simple title. The court below disagreed with tjie 
Plaintiffs’ contention and, on motion by the defend¬ 
ants, the Custodian and the Treasurer, dismissed 
the bill. This action is assigned as error. 

i 

STATEMENT OF FACTS. | 

j 

It is an interesting fact that the Kentucky prop¬ 
erty in controversy is a part of the estate of Boheirt 
Breckenridge, the Attorney General under President 
Jefferson, who drafted the treaty for the purchase 
of the Louisiana Territory and that the parties to 


i 

I 
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these proceedings are largely descendants of the 
heirs to that original Breckenridge estate and that 
for many years long prior to the present time a 
vigorous contention was made by the present Ken¬ 
tucky branch of the family that the property be¬ 
longed to them. 

Eliza Breckenridge, one of the heirs to this 
Breckinridge estate, married William Shakespeare 
Caldwell. Of this marriage there were two children, 
G. B. Caldwell de Monstiers Merinville, and Mary 
E. B. Caldwell, afterwards Von Zedtwitz. 

These two daughters each took a one-half interest 
in the property in controversy. In 1909, the sister, 
G. B., died without issue, leaving her sister, Mary 
E. B., her next of kin and heir at law, the husband 
having predeceased her, and her entire interest in 
the property vested in her sister, Mary E. B. 

In the meantime, the devisee and other sister, 
Mary E. B. Caldwell, at the time a citizen and resi¬ 
dent of the United States on June 17, 1895, married 
Baron Von Zedtwitz, a citizen and resident of Prus¬ 
sia, and took up her residence in Prussia and there¬ 
by ceased to be a citizen of the United States and 
became a citizen of Prussia. 

Under this marriage, the defendant, Waldemar 
Conrad Von Zedtwitz, was born, May 8, 1896, in 
Berlin, Prussia. 

On December 11, 1910, Mary E. B. Von Zedtwitz 
died in Germany who attempted to devise all of her 
property, real and personal, in the United States to 
her son, the alien defendant herein. In the mean¬ 
time, her husband, Baron Von Zedtwitz, had prede¬ 
ceased her. Said will of the Baroness was probated 
in the courts of Newport, Rhode Island, on October 




24, 1911; in the courts of New York on March j 2, 
1911, and admitted to probate on May 11, 1911, at 
Louisville, Kentucky. 

On February 28, 1919, a demand was served by 
the Alien Property Custodian on those in possession 
of the property, stating that the alien enemy, V0n 
Zedtwitz, “has a certain right, title and interest sin 
and to the estate of Elizabeth Baroness Von Zedt¬ 
witz, deceased/’ and demanded that “every rigl^t, 
title, and interest of said enemv in and to the estate 
above described, including every power and author¬ 
ity thereover, shall be bv vou conveved, transferred, 
assigned, delivered and paid over to me as Alien 
Property Custodian. ’ ’ 

On May 18, 1919, possession of the property whs 
taken by the Alien Property Custodian. 

On July 21, 1919, one of the plaintiffs herein filed 
on his behalf and for all of the next of kin of tljie 
Baroness, who were citizens of the United States,!a 
claim to the real estate referred to herein, und^r 
oath and in the form and manner prescribed by tljie 
Alien Property Custodian. 

On the 28th day of December, 1923, suit w0s 
brought in the Supreme Court of the District of Co¬ 
lumbia by the alien defendant Von Zedtwitz against 
the Alien Property Custodian in which this defend¬ 
ant claimed he was entitled to have the property 
involved herein returned to him by reason of his 
Swiss citizenship. This court decided adversely t!o 
the defendant and it was held bv this Court that the 
alien defendant was a citizen of Germany (Waldo- 
mar Konrad Von Zedtwitz, plaintiff* vs. Howard 
Sutherland, et al., Defendants, In Equity No. 42,06^, 
56 Wash. Law Reporter, 470, decided May 7, 1928, 
58 Appeals (D. C.) 153). 
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The following excerpt from the opinion is signi¬ 
ficant and should be considered in connection with 
the instant case: 

“The opportunity to resume Swiss citizen¬ 
ship with all its privileges and rights was pre¬ 
sented to plaintiff when he went to Switzerland 
in April or May, 1917, yet although pre¬ 
sumptively he knew what would be the conse¬ 
quences of his return to Germany he elected to 
return and did return to that country thereby 
subjecting himself to all the duties of citizen¬ 
ship while therein.” Idem. 

The instant case was filed on January 9, 1922, and 
its prosecution has, by understanding, been delayed 
until the question of the alien defendant’s citizen¬ 
ship should be determined by this court. 

SUMMARY OF ARGUMENT. 

Underi this state of facts, the plaintiffs submit the 
following propositions: 

FIRST. 

Under the Treaty of May 1, 1928, between the 
United States and Prussia, applicable to such mat¬ 
ters, it was provided that a Prussian citizen might 
inherit an interest in real estate in the United States, 
to be held by him for disposal for “a reasonable 
time.” Under the laws of Kentucky it was pro¬ 
vided that any alien might acquire an interest in real 
estate by descent or devise to be held by him for 
disposal for a period of eight years. Thus under 
the treaty and the laws of Kentucky, it was impos- 
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sible for this alien defendant to take a full, complete, 
or absolute title to the Kentucky real estate. The 
utmost therefore that he could take by devise under 
his mother’s will was a base, qualified, or terminable 
fee. 

I 

SECOND. 5 

I 

The alien defendant having been held by this court 
to be a German citizen and an alien enemy, came 
within the provisions of the Treaty of 1828 and the 
laws of Kentucky, and could only hold real estate to 
the extent provided therein. 

I 

THIRD. | 

Under the laws of Kentucky, all estates of realty 
capable of passing to aliens were at the time divided 
into two parts: j 

(a) A base, qualified, or terminable fee, 

(b) A remainder or reversionary interest. j 

Upon the death of the testatrix, under the Ken¬ 
tucky laws, the first part of the estate passed to the 
devisee, the alien defendant, and the second to the 
United States, heirs capable of taking, the plaintiffs 
in this case. 

i 

FOURTH. 

I 

| 

l 

By reason of the defendant’s incapacity as an 
alien to take and hold any greater interest, the Ut¬ 
most the Baroness could devise to him was a base, 
conditional, or terminable estate. “The interest 
acquired under the devise was a mere scintilla 
juris.” (Fairfax case, 7 Cranch 603, 3 L. Ed. 453.) 
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FIFTH. 

On account of the alien defendant’s incapacity as 
a devisee to take and hold an absolute fee, there nec¬ 
essarily remained over, at the death of the testatrix, 
such part of the fee as did not pass under the devise 
to the alien defendant or was not otherwise effec¬ 
tively disposed of, to-wit: the (b) contingent re¬ 
mainder. or limited reversionary interest. As to 
this undisposed of interest, she died intestate, and 
it passed, by operation of law, to her next of kin 
capable of inheriting, the plaintiffs herein. 

SIXTH. 

The limitation as to the time in which the alien 
defendant could dispose of his interest in the prop¬ 
erty and pass a fee simple title to it was fixed by the 
treaty as being “a reasonable time,” which the 
courts have determined to be from two to three 
years, and the treaty is controlling. 

SEVENTH. 

In any event, the Kentucky statutes fixed the limi¬ 
tation of eight years, which was the utmost time in 
which the alien defendant could hold and dispose of 
his interest in the property and pass a fee simple 
title thereto. 


EIGHTH. 

This (a) base, qualified or terminable fee having 
been defeated by the devisee’s action in not per¬ 
forming the condition subsequent as provided by the 
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i 

i 

treaty and the laws of Kentucky, within the limita¬ 
tion prescribed in order to vest the absolute fee in 
him, his defeasible or terminable interest in the 
estate followed the reversionary interest and the 
complete title immediately vested in the next of kin 
capable of taking, the plaintiffs herein. 

THE ARGUMENT. 

FIRST PROPOSITION. 

! 

Under the Treaty of May 1, 1828, between I the 
United States and Prussia, applicable to such mat¬ 
ters, it was provided that a Prussian citizen might 
take an interest in real estate in the United Stages, 
to be held by him for disposal for “a reasonable 
time.” Under the laws of Kentucky it was provided 
that any alien might acquire an interest in real es¬ 
tate by descent or devise, to be held by him for dis¬ 
posal for a period of eight years. Thus under the 
treaty and the laws of Kentucky, it was impossible 
for this alien defendant to take a full, complete,! or 
absolute title to the Kentucky real estate. The jut- 
most therefore that he could take by devise under 
his mother’s will was a base, qualified, or treminable 
fee. | 

! 

This proposition can not be seriously denied. 

In fact it was admitted in the alien defendant’s 
brief before the Court of Appeals of Kentucky jin 
the case of Garnett D. Ripley, et al., vs. Waldeniar 
Conrad Von Zedtwitz, et al., identically the saine 
parties, 201 Kentucky, 513. 

In their brief, the defendants placed great reli¬ 
ance upon the case of Fairfax, Devisee, vs. Hunter, 
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Lessee (7 Cranch, 603, 3 L. Ed. 453), and they 
quoted from that part of the opinion wherein it was 
held that an alien could take no more than a defeas¬ 
ible title and that, “the alien has the capacity to 
take but not hold lands.” 

In the Fairfax case in defining the character of 
the title the alien took to lands, Justice Johnson, in 
a dissenting opinion on other questions, said on this 
subject: 

“The general rule is that an alien mav take 
by purchase but can not hold. Yet so fragile or 
flimsy is the right he acquires that if tortuously 
dispossessed no one contends that he can main¬ 
tain an action against the evictor. '* * * The 
interest acquired under the devise was a mere 
scintilla juris” (p. 462) (7 Cranch, 603; 3 L. 
Ed. 453).' 

This was in perfect harmony with the majority 
opinion of the Court. This case was decided March 
15, 1813, and this has been a settled principle of the 
law ever since. 

In the; escheat proceedings by the State of Ken¬ 
tucky in ,the State Courts, Commonwealth of Ken¬ 
tucky, ex rel, vs. Waldemar Conrad Yon Zedtwitz, 
et al. (215 Ky. 413), the entire theory of the Com¬ 
monwealth’s brief was based upon the fact that Von 
Zedtwitz | took a base or terminable fee only and 
the very j recent case of Miller vs. Clausen, decided 
May 14, 1924 (299 Fed. Rep. 723) was copiously re¬ 
ferred to and quoted in the brief. 

In the Miller case, speaking of the character of 
title which passed to the German alien under the 
treaty of 1828, the Court said: 



“ Therefore, on the death of Andrew Hanson, 
something less than a fee simple absolute, a 
base or qualified fee or a terminable fee vested 
in Hans Christian Hanson” (a German alien) 
(p. 727). I 

This is declared, to be the law by the Kentucky 
Courts and other authorities: 

Board of Education vs. Littsell, 173 Kv. 78,190, 

S. W. 465. 

2 Washburn Real Property, 6th Ed., Sec. 96Sl 
Jones Law of Real Property, conveyances, Sec. 

631. 

In the case of On* vs. Hodgson, 17 U. S. 449, 4 L. 
Ed. 613, Appeal from the District of Colurdbia^ 
Courts, the facts and questions are quite similaii to 
the instant case. In that case, it was held that: I 

i 

i 

! 

16 Where a person dies leaving issue who bre 
aliens the latter are not deemed his heirs in Jaw 
but the estate descends to the next of kin \i T ho 
have an inheritable blood in the same manneif as 
if no such alien issue were in existence.” 

SECOND PROPOSITION. 

i 

I 

The alien defendant having heen held by this co[urt 
to be a German citizen and an alien enemy, cajme 
within the provisions of the Treaty of 1828 and the 
laws of Kentucky, and could only hold real estate to 
the extent provided therein. 

■ i 

It is stated in the opinion in Von Zedtwitz vs. 
Sutherland et al. (Eq. 4, 2063) that in the monthj of 
April, 1917, the alien defendant applied for leave} of 
absence and leave for one month was granted to liim 
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to spent in Berlin. Subsequently he was allowed to 
go on leave to Switzerland. 

In referring to this trip to Switzerland, this 
Court said: 

“The opportunity to resume Swiss citizen¬ 
ship with all its privileges and rights was pre¬ 
sented to plaintiff when he went to Switzerland 
in April or May, 1917, yet although presump¬ 
tively he knew what would be the consequences 
of his return to Germany he elected to return 
and did return to that country thereby subject¬ 
ing himself to all the duties of citizenship while 
therein. 

Plaintiff procured his certificate of Swiss cit¬ 
izenship in May, 1917, and returned to Germany 

in that month or earlv in June and notwith- 

* 

standing that the Armistice was declared on 
November 11, 1918, he made no effort to secure 
from the German Government recognition of his 
Swiss citizenship and voluntarily asked for and 
accepted on February 18, 1919, an assignment 
to the reserve officers’ list of his regiment. 
When the plaintiff did that he was nearly 23 
vears old, and it can hardly be said that he was 
then acting under duress or under compulsion 
of his guardian.” The court then proceeded to 
hold that he was a citizen of Germany. (Walde- 
mar Conrad Von Zedtwitz, plaintiff, vs. How¬ 
ard Sutherland, et al., defendants (In Equity 
No. 42,063.) 


On March 22, 1919, the alien defendant was dis¬ 
charged from active service in the German armv. 

W ft' 

THIRD PROPOSITION. 

Under the laws of Kentucky, all estates of realty 
capable of passing to aliens were at the time divided 
into two parts: 
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(a) A base, qualified, or terminable fee, 

(b) A remainder or reversionary interest. 

Upon the death of the testatrix, under the Ken¬ 
tucky laws the first part of the estate passed to the 
devisee, the alien defendant, and the second to the 
United States heirs capable of taking, the plaintiffs 
in this case. 

i 

By Section 338, Chapter 19, Kentucky Statutes, 
Act of April 29, 1892, it is provided: 

i 

“If real estate within this Commonwealth 
shall pass to a non-resident alien by descent or 
devise, the same may, for the period of ei^ht 
years next after the final settlement of the es¬ 
tate of the decedent from whom it was acquired, 
be held and alienated by such non-resident 
alien. If the heir or devisee aforesaid be a 
minor, the real estate aforesaid may be held for 
his benefit by a guardian or curator, and m^y 
be sold by proper proceeding had in conformity 
with the laws regulating sales of infants’ r^al 
estate, if commenced within the period first 
above specified.’’ | 

The courts of Kentucky, the Supreme Court of 
the United States, and other high authorities, sup^ra 
(Prop. I) have held that under this statute or sim¬ 
ilar statutes all that an alien could take, either by 
devise or descent, was a base, qualified, or termin¬ 
able fee or interest in real estate. 

By Section 4843 Kentucky Statutes (G Statutes, 
Chapter 113, Section 3996) which at the time was jin 
full force and effect, it is provided: 

“Unless a contrary intention shall appear by 
the will such real or personal estate, or interest 
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therein as shall be comprised in any devise in 
such will which shall fail or he void , or other¬ 
wise' incapable of taking effect, shall not be in¬ 
cluded in the residuary devise contained in such 
will, hut shall pass as in case of intestacy.” 
(Italics ours.) 


It would seem to require no argument that under 
tliis Section, under the treaty, or where the devise 
to the alien failed because of the limitation of Sec¬ 
tion 338, Kentucky Statutes, supra, the real prop¬ 
erty comprised therein undoubtedly passed to the 
sfea-'s heirs at law as in case of intestaev but more 
particular reference will be made to this section and 
the authorities cited under Proposition Five. 


FOURTH PROPOSITION. 


By reason of the defendant’s incapacity as an alien 
to take and hold any greater interest, the utmost the 
Baroness could devise to him was a base, conditional, 
or terminable estate. “The interest acquired under 
the devise was a mere scintilla juris.” (Fairfax 
Case, 7 Cranch 603, 3 L. Ed. 453.) 

The following are elementary requirements for 
the complete investiture of an absolute fee simple 
title in one party by another: 

There must be: 

1. Such title in the grantor or testator, 

2. The grantor must have capacity to transmit 
such title and employ a proper instrument to ac¬ 
complish that purpose, and, 

3. The grantee or devisee must be capable of re¬ 
ceiving and holding such title without limitation. 
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It necessarily follows that to the extent' the 

* . i 

grantor or testator does not possess such title, or 
does not employ a proper instrument to fully trans¬ 
fer such title, full title does not and cannot ]iass, 
and, to such extent, as the grantee or devisee i£ in¬ 
capacitated in law to take, it is impossible for al full 
and complete title to pass. 

It having been established that the utmost; the 

° i 

alien defendant could take and hold under the treaty 

m/ 

and the laws of Kentucky was a base, conditional or 
terminable estate, it follows as a necessary conse¬ 
quence that this was the utmost that could bej de¬ 
vised to and received bv him under the will. 

* 

i 

It is a thoroughly settled rule of law that where a 
base, conditional, or terminable fee is granted or 
devised, there remains in the grantor or devisoi* or 

i 

his heirs a present vested interest m the nature of a 
reversion (Board of Education vs. Littsell, 173 f£y. 
78, 190, S'. W. 465, 2 Washburn Real Property, |6th 
Ed. Sec. 968). j 

This right is similar to, but not identical withj 

“The possibility of reversion which remains in 
the grantor of land upon a condition subse¬ 
quent. The right represents whatever is not 
conveved bv the deed’ 7 (Jones Law of Real 
Property, conveyances, Sec. 631). 

I 

This proposition would seem to be almost s^lf- 
evident but will be developed more fully under Prop¬ 
osition Five. 


FIFTH PROPOSITION. 

| 

On account of the alien defendant’s incapacity! as 
a devisee to take and hold an absolute fee, there nec- 
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essarily remained over, at the death of the testatrix, 
such part of the fee as did not pass under the devise 
to the alien defendant or was not otherwise effec¬ 
tively disposed of, to-wit: the (b) contingent re¬ 
mainder, or limited reversionary interest. As to this 
undisposed of interest, she died intestate, and it 
passed, by operation of law, to her next of kin ca¬ 
pable of inheriting, the plaintiffs herein. 

That tliis is in accordance with the law in Ken¬ 
tucky there can be no question. 

We again refer to Section 4843 (G. S. Chapter 113, 
Section 3996), Statutes of Kentucky (Russell), which 
has been in full force and effect continuously in Ken¬ 
tucky for more than half of a century, which is as 
follows: 


“Unless a contrary intention shall appear by 
the will such real or personal estate, or interest 
therein as shall be comprised in any devise in 
such will which shall fail or be void, or other¬ 
wise incapable of taking effect, shall not be in¬ 
cluded in the residuary devise contained in such 
will, but shall pass as in case of intestacy. ,, 

It would seem to require no argument to show that 
this statute is applicable to the instant case. How¬ 
ever, in construing the statute by the Kentucky 
Courts, it was said in Newton, etc., vs. Sou. Baptist 
Seminary, etc. (115 Ky. 414) that: 

“ ‘If a contingent remainder is granted in 
conveyances by way of use or disposed of by 
will, the inheritance in the meantime, if not 
otherwise disposed of, remains in the grantor 
or his heirs or descends to the heirs of the testa¬ 
tor to remain until the contingency happens. 
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i 

i 


This general and equitable principle is of ac¬ 
knowledged authority.’ (Kents. Corns, Vpl 4, 
p. 257.) This rule announced by Kent was; rec¬ 
ognized as correct in Coats vs. Jewell, etcf, 95 
Ky. 367, 16 R. 2, 25 S. W. 179; Herbert’s Guard¬ 
ian, vs. Herbert’s Ex’r, 85 Ky. 145, 8 R. 752, 
2S. W. 682.” " j 

See also Lepps, etc., vs. Lee, 92 Ky. 116. ! 

In the case of Schroeder vs. Bohlsen, 119 Ky.j 310 
(1904), reference is made to the previous construc¬ 
tion of the statute enacted in 1852, practically! the 

same as Section 4843, and reference is made to ckses 

7 \ 

construing the former statute as follows: j 

! 

Dunlop vs. Schreve’s Exrs., 63 Ky. 336. 1 

Chenault’s Gdns. vs. Chenault’s Gdns., 88 Kyi 88, 
in which it was held that the intention of the Statute 
was to reverse the common law rule as to survivors 

i 

and to substitute the heirs at law to the residuary 
devisee where there were descendants of testhtor 
whose legacies or devises had lapsed. 

On rehearing and referring to Section 484^ of 
Kentucky Statutes, the Court said the Statute jvas 
“broad” and that the legislature, by using the wqrds 
“ ‘or be void or otherwise incapable of taking effect’ 
contemplated not only the failure of a legacy gipen 
absolutely, and without condition , but intended to 
lay down the rule that should obtain in all causes 
where the devise is void, or otherwise incapable^ of 
taking effect.” (Italics ours.) 

See also Garrard vs. Kendall (Ky. 1909), 12lj S. 
W. 997. " | 

This is in accordance with the rule announced! bv 
the Supreme Court in the case of Trustees of Phila- 
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delphia Baptist Association vs. Hart (4 Wheaton 1, 
4 L. Ed. 499), wherein it was held that property 
included in a void legacy vests, if not otherwise dis¬ 
posed of by the will, in the next of kin (5 Digest, 
Supreme Court Reports, 5912). 

It was also held by the Supreme Court that: 

“The intention of the testator shall govern 
the construction of a will in all cases except 
where the rule of law over-rules the intention 
(Ruston’s Executors vs. Rust on, 2 Dali 243, 1 
L. Ed. 365).” 

The common law being modi tied by treat v and 
bv Statute, the testatrix could onlv devise such es- 
tate as permitted by the treaty and laws then appli¬ 
cable. These laws clearly and expressly restricted 

the maximum estate that could be created bv devise 

•/ 

in favor of a non-resident alien to a base or termin¬ 
able estate or to far less than an absolute fee simple 
estate (supra). In case of a citizen or subject of 
Prussia, this was limited by the Treaty of 1828 to 
an estate which the non-resident alien could hold for 
a reasonable time only, during which time it was re¬ 
quired to be sold and the proceeds removed. 

As the testatrix did not attempt to make any 
other disposition of this property, and did not, on 

account of the disability of the devisee to take an 

* 

absolute fee, thus completely divest herself of the 
fee, there necessarily remained in her such part of 
the fee as was not thus effectively devised, to-wit: 
a limited! reversionary interest, sometimes desig¬ 
nated by the authorities as a possibility of reverter. 
As to this reversionary interest, she died intestate 
and her son, the devisee of the base, conditional, or 
terminable fee, not being able to take it, the title 
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to this reversionary interest or the remainder passed 
to her next of kin capable of inheriting to-wit: the 
plaintiffs in this case. This is the uniform rule laid 
down in all the cases of intestacy. 

If it be contended that the residuary devisee under 
the will was the alien defendant, Von Zedtwitz, 
then the same limitations as to the qualifications to 
take and hold applied to him in the capacity as resid¬ 
uary legatee, as in the case of the direct and specific 
devise, to him. It, therefore, clearly follows under 
Section 4843, supra , no contrary intention appearing 
from the will that “such real or personal estatq or 
interest therein,’’ which, by reason of the limitations 
upon his qualifications to take and hold, failed, be¬ 
came void and ineffective and incapable of taking 
effect, necessarily passed “as in case of intestacy.” 
This certainly included all real estate in Kentucky 
not disposed of within the time limit and of course 
rents and profits since accruing thereon. 

If, therefore, the Kentucky property is governed 
by the limitations of the Prussian Treaty and the 

* * I 

Kentucky laws, the excess over and beyond this 
base, limited, and terminable estate permitted | by 
the treaty and the laws of Kentucky to be deviled 
to an alien, necessarily passed on, “as in case! of 
intestacy,” to the next of kin under Section 4^43, 
Kentucky Statutes and under the rule declared! in 
Yaeker vs. Yeaker, 4 Met. 33 (Ky.), and in Ahnjms 
vs. Ahrens, 144 Iowa 486, and Pierson vs. Lawler, 

7 # i 

100 Neb. 783, all quoted with approval by the Cofirt 
of Appeals of Kentucky in Ripley vs. Von Zedtvitz, 
201 Ky. 513. To the same effect see Wunderle vs. 
Wunderle, 144 Ill. 40, and Miller vs. Clausen, ^99 
Fed. R. 723. 
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It having been fully established that the Baroness 
died intestate as to that part of her estate which 
she could not pass to her son, namely, the remainder 
or interest in reversion, it could not then be ques¬ 
tioned that this interest, whatever it may be termed, 
passed, by Section 4843 of the Kentucky Statutes, 
to the Testatrix ? s next of kin capable of taking. 

This brings the instant case clearly within the 
decision of Miller vs. Clausen, 299 Fed. 723, decided 
May 17, 1924. In that case the Alien Property Cus¬ 
todian brought suit for the possession of the estate 
of Andrew Hansen, who died in Nebraska, intestate, 
seized of real and personal property. The decedent 
was never married and had no issue but left a father 
surviving him, who was a German citizen, but who 
in the meantime also died, leaving sons and daugh¬ 
ters who were citizens of Germany, and one daugh¬ 
ter, Catharina Clausen, a citizen of Nebraska. 

The German heirs made no effort to recover the 
property, under the Treaty of 1828, within a reason¬ 
able time. The American heir made claim to the 
entire property, 

In holding that the German heirs had forfeited 
their rights and that the claim of the American heir 
was well founded, the court said: 

“In discussing the construction of this statute 
and treaty provision the Supreme Court of Ne¬ 
braska, in Pierson vs. Lawler, 100 Neb. 783, at 
page 786 (161 N. \\\ 419, 420), said: 

!“ ‘In the absence of a treaty, the inheritance 
of land by a nonresident alien would be de¬ 
feated by a statute of Nebraska. Rev. Stat. 
1923, $ 6273. The nature of the interest ac¬ 
quired by a nonresident alien under the terms 
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j 

i 


of the treaty and the descent of title are sub¬ 
jects which have been explained as follows: 

| 

“ ‘ “There is much discussion in the cases 
as to the nature of the title which nonresi- 
, dent aliens held under the terms of tlhis 
treaty. Some authorities denominate it a 
base or qualified fee, and others as a ter¬ 
minable fee. The terminology is not of cion- 
trolling importance. That the right to ^ell 
carried with it the ownership as a necessary 
incident to the power of sale is held by jail 
the authorities. That such ownership \Vas 
something less than a fee simple absolute 
is also quite beyond discussion. That the 
remainder of such title vested in the resi¬ 
dent heirs, and that such remainder drjew 
the full fee-simple title into such resident 
heirs upon the failure of the condition upjon 
which the nonresident aliens took their title, 
seems to us clear. The authorities are qu|ite 
uniform, also, in holding that upon failure 
of the condition imposed by tlie treaty, fhe 
title of the nonresident alien would fail !bv 

i * 

operation of law. Upon such circumstances 
the treaty furnishes no further impediment 
to the statute. It ceases, so to speak, to su¬ 
spend the statute, and the full fee-simple 
title vests in the persons upon whom the 
statute undertook to cast it in the first in¬ 
stance. This is the net result in all the 
cases, although it may be reached by a dif¬ 
ferent course of reasoning, and by the use 
of a varying terminology.” Ahrens \}s. 
Ahrens, 144 Iowa 486; Wunderle vs. Wuh- 
derle, 144 Ill. 40, 64-67.’ j 

“On the death of Andrew Hansen the entire 
fee-simple title to the land in question by virtike 
of the statute vested in his heirs. Tn the case 
of Fischer vs. Sklenar, 101 Neb. 553, the Sji- 


i 

i 

i 
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preme Court of Nebraska, at page 561 (163 N. 
\Y. 861, 864), said: 

‘Under the statute, on the death of an 
owner of land, the same descends eo instanti 
to his heirs, whomsoever they may be, unless, 
however, he has disposed of the same bv 
will.’ 

Therefore, on the death of Andrew Hansen, 
something less than a fee simple absolute, a base 
or qualified fee or a terminable fee vested in 
Hans Christian Hansen, and the remainder 
rested in Catharina Clausen, and after a rea¬ 
sonable time had elapsed without Ilans Chris¬ 
tian llansen haring availed himself of the rights 
given him by the treaty, there was a failure of 
the conditions imposed by the treaty, the title 
of Hans Christian Hansen failed by operation 
of laic, the statute came into full force and ef¬ 
fect; and the full fee-simple title vested in Cath- 
arina (Hausen" (p. 726). (Italics ours.) 

Even if it be held that the reversionarv interest 
passed to the alien defendant by descent, then under 
the Kentucky Statute he could hold this part of the 
estate under the treatv for a reasonable time onlv 

* V 

and under the Kentucky Statute not exceeding eight 
years, at which time, under the Kentucky Statute, 
it passed to the heirs capable of taking, that is, the 
part of the estate which passed to him by descent. 
This is made absolute by Section 4843 of the Ken¬ 
tucky Statutes (supra). 

SIXTH PROPOSITION. 

The limitation as to the time in which the alien 
defendant could dispose of his interest in the prop- 
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erty and pass a fee simple title to it was fixed by the 
treaty as being “a reasonable time,” which the 
courts have determined to be from two to three 
years, and THE TREATY IS CONTROLLING. 

I 

One of the contentions of the plaintiffs in thje in¬ 
stant case is that the defendant, Von Zedtwitz,j was 
an alien enemy and citizen and subject of Prussia, a 
part of the German Nation, and that his rights and 
obligations as such citizen or subject with respept to 
taking and holding of real property in the United 
States were fixed by the Treaty of 1828, between the 
United States and Prussia, which was in full force 
and effect at the time this cause of action arose, j 

The pertinent provisions of that treaty are found 
in Article 14 and are as follows: 

i 

“And where, on the death of any person hold¬ 
ing real estate, within the territories of the ;one 
party, such real estate would, by the laws of the 
land, descend on a citizen or subject of the otjier, 
were he not disqualified by alienage, such citi¬ 
zen or subject shall be allowed a reasonable 
time to sell the same, and to withdraw the pro¬ 
ceeds without molestation, and exempt from; all 
duties of detraction, on the part of the Govern¬ 
ment of the respective States.” (8 Stat.j L. 
384.) (Italics ours.) j 

i 

It is evident from the general context of the treaty 
and the object sought to be accomplished as herein¬ 
after pointed out that it was intended to confer the 
rights and obligations imposed by the treaty upon 
the citizens or subjects of the respective countries 
who took real estate either by descent or devise and 
that the words, * ‘ such real estate would, by the laWs 


i 

I 

| 
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of the land, descend oji a citizen or subject of the 
other,were used in a broad, general sense. (Italics 
ours.) 

One of tlie errors assigned is to the holding of the 
Court below that the Treaty applied only where 
aliens take by descent and not by devise (R. 22). 

The language just quoted, used in the Treaty of 
1828, is identically the same as that used in the two 
prior treaties with Prussia, that of July 11,1799, and 
September 10, 1785, the latter being one of the very 
first treaties negotiated bv our Government. An 
examination of the records will show that there is 
not the slightest change in the subsequent treaties 
from the purpose sought to be accomplished by the 
first treaty. That that purpose was to cover the 
subject-matter in all the States in the Union and to 
make a uniform rule applicable to all the states by 
which the alien could take and hold for a reasonable 
time, either by descent or by devise , is made clear 
from the Journals of the Continental Congress, Vol. 
2 Foreign, 1781-1786. 

At page 970, in the entry for April 2, 1784, in the 
general instructions relative to the making of 
treaties with foreign powers, appears the following: 

“That no rights be stipulated for aliens to 

hold real estate within these states, this being 

utterlv inadmissible bv their several laws and 
% %■ 

policy, but where on the death of any person 
holding real estate within the territories of one 
of the contracting parties such real estate would 
by their laws descend on a subject or citizen of 
the other were he not disqualified by alienage, 
there he shall be allowed a reasonable time to 
dispose of the same and withdraw the proceeds 
without molestation. ” 


At page 990, under date of May 7, 1784, jit is 
shown that it was by Congress: 

“Resolved that in the formation of these 
treaties the following points be carefully stipu¬ 
lated/ 9 

l 

Number 7 of these points is exactly the sarnie as 
that provision of the general instructions quoted 
above. 

It being stated in the beginning of the general in¬ 
structions and resolution that it “being utterly in¬ 
admissible by their several laws and policy’’ ofj the 
states “for aliens to hold real estate therein,” it is 
perfectly clear that the words “descend on” \vere 
used and intended to be so understood as equivalent 
to “pass to” or “to pass by descent or devise.” j 

It is further significant that in the margin of! the 
Statutes at Large, Vol. 8, page 166, the following 
language is used in referring to exactly the same 
provision as Section 14 of the Treaty of 1828: “^leal 
estate within the dominions of one party falling upon 
the subjects of the other” (italics ours), thus clearly 
indicating again that at the time it was understood 
that the words “descend on” were not to be use^l in 
a limited or technical sense. 

The original of the treaty is in the English |and 
French languages. 

Article XIV deals with the rights of citizens or 
subjects of each party to dispose of real and per¬ 
sonal property within the jurisdiction of the other. 
The entire article in both English and French is set 
forth as “Appendix A” to this brief. j 

It will be observed that the French text uses qven 
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broader language than the English and clearly sup¬ 
ports the Plaintiff’s contention. 

The article first deals with personal property, say¬ 
ing that the “representatives” (“leurs heritiers”) 
of the alien shall “succeed” (succederont) to their 
“personal goods” “whether by testament or ab 
intestato y \ (“soit en vertu d’un testament, soit ab 
hitestato ”), and in the absence of the “representa¬ 
tive ” (des heritiers) such care shall be taken of them 
as would be taken of the goods of a native, until “the 
lawful owner may take measures for receiving them” 
(“jusqu’ a ce que le proprietaire legitime ait agree 
des arrangemens pour recueilliir 1’heritage”). 

And if there is a dispute between claimants as to 
“which of them said goods belong (“S’il s’eleve des 
contestations entre les differens pretendans ayant 
droit d } la succession ”), it shall be decided by the 
“laws and judges of the land wherein the said goods 
are” (“selon les lois et par les juges du pays ou la 
succession est vacante”). 

Now coming to real estate, this article of the 
Treaty says—“where, on the death of any person 
holding real estate within the territories of the one 
party, such real estate would, by the laws of the 
land, descend on (venoient a passer) a person” were 
he not disqualified by alienage (“par sa qualite 
d’etranger il est inhabile a les posseder”) such per¬ 
son “shall be allowed a reasonable time to sell the 
same and withdraw the proceeds” (obtiendra un 
delai convenable pour les vendre). 

A careful analysis of the two texts is convincing 
to the effect that the French expresses more clearly 
than the English the purpose and intention of Con¬ 
gress as shown by its instructions governing fhe 
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making of treaties referred to above, and that the 
proper construction to be given the phrase! “de¬ 
scend on” is to fall upon, to come to pass, to |be in¬ 
herited, whether by descent or devise. This i$ par¬ 
ticularly evidenced by the French language ubed to 
express ‘disqualified by alienage” where the Treaty 
says “par sa qualite d’ etranger, il est inhabile a les 
posseder.” 

That is to sav, the alien shall have a “reasdnable 
time” to sell and dispose of real estate where, be¬ 
cause of alienage, he is disqualified or forbidfien to 
possess it, whether acquired by descent or devise. 
The disqualification arises out of his character |as an 
alien and not by reason of the way in which th^ real 
estate may have been acquired. 

It has been held on high authority that: 


“In the construction of treaties, words are to 
be taken as understood in the public law 6f na¬ 
tions and not in any artificial or special bense 
impressed by local law, unless the restricted 
sense is clearlv indicated.” (Note: In re Gio 
157, Cal. 552, 108 Pac. 516, 137 A. S. R.i 145; 
L. R, A. (U. S.) 549.) i 

( 


In the recent case of J. C. Nielson, Administrator, 
Petitioner, vs. R. E. Johnson, Treasurer of State, 
No. 115 (Advance Opinions March 1, 1929, p. 221), 
decided February 18, 1929, it was said by the Su¬ 
preme Court of the United States: 


“Treaties are to be liberally construed so as 
to effect the apparent intention of the parties . 9 9 
Jordon v. Tashire, No. 13, October Term, 1928, 
49 Sup. Ct. 47; Geofrey v. Riggs, 113 U. SJ 258, 
271; In re Ross, 140 U. S., 453, 475; Tucker v. 
Alexandroff, 183 U. S. 424, 437. 


i 

i 

i 
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NO EFFORT MADE BY ALIEN DEFENDANT 
TO DISPOSE OF PROPERTY. 

On December 11, 1910, the Baroness died and her 
will was probated in Newport, Rhode Island, on Oc¬ 
tober 24, 1911, in the State of New York on March 
2, 1911, and in Jefferson County, Kentucky, on May 
11, 1911. 

So far as this record discloses, no effort has ever 
been made bv the alien defendant or bv anvone for 
him to dispose of any of this real estate, and it is 
stated as a fact that for more than twelve years after 
the death of the testatrix none of the property was 
disposed of. 

WHAT IS A REASONABLE TIME? 

It is alleged in the Bill that a term of two years 
from the death of the testatrix would have been a 
reasonable time within which to have sold and with¬ 
drawn the proceeds of sale of the real estate in con- 

trovers v. 

* 

That this period of two years is a “ reasonable 
time’* is perhaps best shown by reference to treaties 
and conventions to which the United States is, or has 
been, a party, of which, of course, this Court will 
take judicial notice. 

The following treaties and conventions have fixed 
periods, as follows: 

Two years, which may be reasonably prolonged if 
circumstances render it necessary: Hanover, 1840; 
Hesse, 1844; Wurttenburg, 1844; Bavaria, 1845; 
Nassau, 1846; Saxony, 1845; Austria-Hungary, 
1848. Three years: Hanseatic Republics, 1827; 
Guatemala, 1849. Three vears: which mav be rea- 
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sonablv prolonged if circumstances render it Neces¬ 
sary : Great Britain, 1S99; Guatemala, 1901; ^pain, 
1902. “Reasonable Time”: Prussia, 1828; ^ano- 
ver, 1846; Meclenburg-Schwerin, 1847. 

If, however, the Court should be of the opinion 
that what would have been a “reasonable time!’ is a 
matter of law for the Court to determine undpr all 
the facts and circumstances of the case, the plaintiffs 
contend that under the circumstances shown ip the 
Bill the Court cannot find as a matter of law thait any 
period in excess of five years after the probating pf the 
will would have been a reasonable time within Which 
to have disposed of the real estate in controversy 
within the contemplation of the Treaty with Prussia. 

Mr. Chief Justice Taft, when sitting as a Circuit 
Judge in the case of Hamilton vs. Phoenix Ins. Co., 
61 Fed. 388 (1894), made an exhaustive review’ pf the 
authorities on the subject and reached the conclusion 
that the question of * 4 reasonable time” w’as a ques- 

i 

tion of law’ for the Court only, where a “reasonable 

time” has been rendered certain by a frequency of 

commercial transactions of the same sort or wfhere 

“the time taken is so clearlv reasonable or unreason- 

* 

able that there can be no room for doubt as tp the 
proper answer to the question.” i 

In one of the early cases in the Supreme Coutt of 
the United States, Nunez vs. Dautel, 19 Wall. 5(j>0, it 
is held upon the circumstances there presented jthat 
the question of reasonable time was one to be deter¬ 
mined bv the Court, and that w’hen a suit w’as ikisti- 
tuted on an instrument more than five years pfter 
its date, this w’as much more than a reasonable time 
for the fulfillment of the undertaking of the| de¬ 
fendants. 
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Where the facts are admitted or clearly proved 
what is a reasonable time is a question of law for 
the Court, depending upon all of the circumstances 
of the case. Payne vs. R. Co., 118 U. S. 152, 30 L. 
Ed. 193; 6 Sup. Ct. 1023. 

The Court of Appeals of Kentucky has held in the 
case of Moxlev vs. Moxley, 59 Kv. (2 Meta.) 309, that 
if no definite time is stated, the inquiry as to what is 
a reasonable time within which a proposition must 
be accepted is as to what time it is rational to sup¬ 
pose that the parties contemplated. 

In the case of Miller vs. Clausen, it was said that 
five vears was the extreme limit of what could be 
claimed as “a reasonable time” under the treaty 
(299 Fed. Rep. 723). 

THE TREATY IS CONTROLLING. 

It is earnestly urged that this treaty is controlling 
in the instant case with particular reference to the 
time the alien defendant was allowed in which to dis¬ 
pose of his interest in the realty in the United States 
covered by the will of the testatrix and that where 
the Kentucky statute is in conflict therewith, either 
as to abridging or enlarging the rights of this or any 
other alien, it is null and void. 

HISTORY OF THIS TREATY. 

This treaty had its origin in one of the very first 
treaties between the United Colonies and a foreign 
country. In fact, it was entered into with Prussia 
under the Articles of Confederation on September 
10, 1785. The first treaty contained identically the 


same provisions on this subject as the Treaty of 

May 1,1828, supra. | 

After the adoption of the Constitution, it was, on 

July 11, 1799, reaffirmed with some slight additions, 

but with exactly the same provision as is fouijid in 

Section 14 of the Treaty of 1828, and in the jorior 

treatv of 1785. 

* 

It is a matter of common knowledge that oi^e of 
the principal reasons for the establishment of the 
Federal Government was to protect the Colonies 
from the evil of absentee landlordism, and that ipany 
of the people of the colonies had but recently es¬ 
caped from the oppression of absentee landlordism 
and were in fear of foreign interference and pver- 
lordism. Thus they were impelled to take froip the 
colonies or states all vestige of power for dealing 
with foreign countries and to lodge this powerj and 

authoritv absolutelv in the Federal Government. 

* * 

Therefore, in almost the very first treaty entered 

into by the United Colonies, the latter’s policy!was 

clearlv defined and established, which was to allow 
* . . . ! 
aliens a “ reasonable time” only in which to dispose 

of their real estate holdings within the United (polo¬ 
nies or States and nothing more than a “reasonable 
time.” 

I 

This was followed two vears afterwards bv| the 
adoption of a resolution of approval by the Congiress 
of the general instructions for making treaties with 
foreign powers in which that policy is clearly denned 
and avowed (supra). 


“This plan has been adopted as the wisest 
and best solution of the problem of alien land 
ownership against which both English jand 
American laws have sought to protect our peo- 
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pie and theirs, through the centuries. The stub¬ 
born resistance of our government against alien 
ownership of our lands was evidenced by its re¬ 
fusal to adopt a treaty with Bavaria in 1845, 
until it struck out a clause giving citizens of that 
country the right to own real estate in this.” 

Moore International Law, Vol. 5, page 618. 

Citing Davis, Notes, Treaty, Volume 1776- 
1887, 1248. 

In the circumstances and under the conditions, it 
would be absurd to assume that it was not the inten¬ 
tion of the newlv established Federal Government to 
protect from this flagrant evil, from which they had 
just escaped, those over whom it had exclusive juris¬ 
diction in foreign affairs. 

As showing the intention of the framers of the 
Articles of Confederation and the Constitution, it is 
interesting to note that in adopting the Articles of 
Confederation, the Convention was practically unan¬ 
imous in declaring that treaties should be superior to 
any state enactment, as shown by the following reso¬ 
lution adopted by Congress, April 13,1787, without a 
dissenting voice: 

“RESOLVED, that the legislatures of the 
several states cannot of right pass any act or 
acts for interpreting, explaining, or construing 
a national treaty or any part or clause of it; 
nor for restraining, limiting, or in any manner 
impeding, retarding, or counteracting the execu¬ 
tion of the same, for that on being constitution¬ 
ally made, ratified, and published, they become, 
in virtue of the Confederation, part of the law 
of the land and are not only independent of the 
will and power of such legislatures, but also 
binding and obligatory upon them . 9 9 
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This idea prevailed thereafter. ; 

On August 23, 1787, a Committee on Detail re¬ 
ported the following provision: j 

I 

“This constitution and the laws of the ijmted 
States made in pursuance thereof and all 
treaties made under the authority of the Tfnited 
States shall be the supreme law of the several 
states and of their citizens and inhabitants and 
the judges of the several states shall be bound 
thereby. Anything in the constitutions or laws 
of the several states to the contrary notwith¬ 
standing.” I 

I 

Finally, the Committee on Style and Arrange¬ 
ment, composed of William Samuel Johnson, Alex¬ 
ander Hamilton, Gouverneur Morris, James Madi¬ 
son, and Rufus King, molded the article intcj the 
form in which it appears in the Constitution' the 

i 

Committee having modified the expression “su¬ 
preme law of the several states and of their citjzens 

L m j 

and inhabitants,” so as to read, “the supreme law 
of the land.” j 

In the Federalist, Number 22, of December 14, 
1787, Hamilton, in referring to the condition exist¬ 
ing under the Confederation and in urging the] ne¬ 
cessity of Federal control over the making and] en¬ 
forcement of treaties, wrote: j 

j 

“The treaties of the United States, under the 
present constitution, are liable to the infrac¬ 
tions of thirteen different legislatures an^ as 
many different courts of final jurisdiction, act¬ 
ing under the authority of those legislatures. 
The faith, the reputation, the base of the whole 
nation, are thus at the mercy of the prejudices, 
the passions, and the interest of every member 
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of which it is composed” 5 Ford’s Edition 131, 
140,141. (Crandall’s Second Edition, Treaties, 
Their Making and Enforcement, pages 20-54). 

As showing how the courts construed these prin¬ 
ciples and: viewed the conditions existing at the time 
this treaty was being considered and entered into, 
the following language used in the case of Hubbard 
vs. Goodwin, Vol. Ill, Leigh’s Reports, 557 (Va.), 
is quite illuminating: 

“The policy of that rule which denies to an 
alien the capacity to hold lands for his own ben¬ 
efit, rests upon the ground that it is unwise to 
permit the soil of the country to be in the hands 
of the subjects of a foreign power, and its rev¬ 
enues to be enjoyed by them; since the state 
must be impoverished by transporting the reve¬ 
nues of the land into foreign countries, and 
weakened by putting a part of its territory 
under subjection to a foreign prince.” 

That the courts have not departed from this view 
of the matter is clearlv shown in the recent case of 
Terrace vs. L. L. Tompson, Attorney General of the 
State of Washington, *263 U. S'. 197, 68 L. Ed. 255, 
where the Supreme Court used the following strik¬ 
ing language: 

“We agree with the Court below (274 Fed¬ 
eral 841-849) that: 

‘It is obvious that one who is not a citizen 
and cannot become one lacks an interest in, 
and the power to effectually work for the wel¬ 
fare of, the state, and, so lacking, the state 
may rightfully deny him the right to own and 
lease real estate within its boundaries. If one 
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incapable of citizenship may lease or owin real 
estate, it is within the realm of possibility 
that every foot of land within the state inight 
pass to the ownership or possession non¬ 
citizens.’ ” (Italics ours.) 

With this before us, can it be imagined that |t was 
intended by the high contracting parties tio the 
treaty of 1828 and the makers of our Constitution 
that an alien might accomplish through the interfer¬ 
ence of state laws the possible result here so forc¬ 
ibly stated. | 

There has never been any change in our national 
policy. I 

There has never been a time in the history of our 
country when greater vigilance should be exeijcised 
and a stricter adherence to this principle than ht the 
present time. With the possible establishment of 
offensive depots for the use of flying machines, the 
manufacture of poison gas, and the provision for the 
use of other modern devices of warfare within the 
limits of a vast area, which might be acquired and 
held indefinitely by aliens under state laws, in the 
face of the restrictions and limitations of treaties, 
it is possible to establish within the territorial limits 
of one state a grave menace to the peace and safety 
of the citizens of other states and to the Government 
itself. | 

If superior rights may be conferred upon aliens to 
acquire and hold real estate over those conferred by 
treaty, it is well to consider what effect this niight 
have in Porto Rico, Hawaii, and the Philippines 
when thev shall have been admitted to statehoold in 
the Union. If aliens could acquire and hold jreal 
estate without limitation within these defensive lout- 
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posts of the United States, one can well imagine how 
impotent the United States could be rendered to 
prevent the government of designing aliens from 
taking possession of these outposts before it would 
be possible for the United States to take effective 
action. 

That private rights coming within their jurisdic¬ 
tion are fixed by treaties is shown in the compara¬ 
tively recent case of Maiorano vs. Baltimore & Ohio 
Railroad Company, 213 U. S. 268, 53 L. Ed. 792: 

“We do not deem it necessary to consider the 
constitutional limits of the treaty-making 
power. A treaty, within those limits, by the ex¬ 
press words of the Constitution, is the supreme 
law of the land, binding alike national and state 
courts, and is capable of enforcement, and must 
be enforced by them in the litigation of private 
rights. 1 Ware vs. Hylton, 3 Dali. 199, 1 L. Ed. 
568; United States vs. The Peggy, 1 Cranch, 
103, 110, 2 L. Ed. 49, 51; Foster vs. Neilson, 2 
Pet. 253, 314, 7 L. Ed. 415, 435; Hauenstein vs. 
Lvnham, 100 U. S. 483, 25 L. Ed. 628; per Mr. 
Justice Miller in Head Money Cases (Edye vs. 
Robertson), 112 U. S. 580, 598, 28 L. Ed. 798, 
803, 5 Sup. Ct. Rep. 247, quoted with approval 
bv Mr. Chief Justice Fuller in re Cooper, 143 
U. S. 472, 501, 36 L. Ed. 232, 241, 12 Sup. Ct. 
Rep. 453; United States vs. Rauscher, 119 U. S. 
407, 418, 30 L. Ed. 425, 428, 7 Sup. Ct. Rep. 234; 
Geofrey vs. Riggs, 133 U. S. 258, 33 L. Ed. 642, 
10 Sup. Ct. Rep. 295 .’ 9 

It should be borne in mind that in the exercise of 
its treaty-making power the Federal Government is 
the accredited agent by the people of both the people 
of the United States and of the States themselves. 
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Baldwin vs. Franks, 120 U. S'. 678, 682, 683, 30 L. Ed. 
766, 768, 7 Sup. Ct. Rep. 656. 

STATE LAWS CAN NOT ENLARGE RIGHTS 
LIMITED BY TREATY. I 

i 

l 

1 

In passing upon the motion to dismiss the Bill, the 
court below, among other things, said: 

“That rights granted by treaty to alien^ with 
respect to the acquisition and holding of real 
estate may be enlarged by State laws.” 

I 

This is assigned as one of the errors herein. [ (As¬ 
signment No. 5.) As shown by the authorities just 
cited, a treatv, within the constitutional limits 6f the 
treaty-making power, is the supreme law of the land. 
Where the subject-matter is within the treaty-making 
power, action with respect thereto by the United 
States does not derogate from the power of! a.iy 
State. It is in reality an exercise of the trfeaty- 
making power of such State in conjunction with the 
like powers of all the States by their common govern¬ 
ment—the agency they appointed in adopting the 
Constitution. It has never been suggested thai the 
determination of the rights of aliens with respect to 
holding and disposing of land in the United States 
is not within its treaty-making power, and it there¬ 
fore necessarily follows that a treaty determihing 
and limiting such rights of aliens must control, 
rather than the provisions of State laws which by 
their terms have sought to extend or enlarge the 
limited rights granted aliens in this respect under 
treaties entered into by the United States. j 

Whatever powers were reserved to the States by 
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the Tenth Amendment to the Constitution remained 

in them onlv “in so far as its exercise mav not be in- 
* * 

compatible with, or restrained by, the rights con¬ 
veyed to the Federal Government by the Constitu¬ 
tion.’’ (Geer vs. Connecticut, 161 U. S. 528.) 

In what is commonly known as the “Migratory 
Bird Case” (Missouri vs. Holland, decided April 19, 
1920, 252 U. S. 4-16), the controlling effect of treaties 
when in conflict with State laws is forcibly and 
succinctly stated by Mr. Justice Holmes speaking 
for the court. In that case the State of Missouri 


had passed certain statutes having in view the con¬ 
trol of the killing of migratorv birds. 

The United States, on December 8, 1916, had en¬ 
tered into a treaty with Great Britain which pro¬ 
vided for specified close seasons and protection in 
other forms for the same species of migratory birds. 
Pursuant to the terms of this treaty, Congress passed 
an Act on July 3, 1918, prohibiting the killing, cap¬ 
turing or selling of such migratory birds, except as 
permitted by regulations compatible with those 
terms. Subsequently a Bill in Equity was brought 
by the State of Missouri to prevent a Game Warden 
of the United States from attempting to enforce the 
migratorv bird treatv Act and regulations made bv 
the Secretary of Agriculture pursuant thereto. The 
decision turned on the question of the conflict be¬ 
tween the provisions of the treaty and Federal 


statute and limiting rights of citizens of Missouri 


with respect to killing migratory birds and a State 


law applicable to the same subject-matter. In up¬ 


holding the superior authority of the treaty and the 


Federal statute, Mr. Justice Holmes said: 
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“Valid treaties, of course, ‘are as bidding 
within the territorial limits of the states asi they 
are effective throughout the dominion of the 
United States.’ Baldwin vs. Franks, 120 U. S. 
678, 683, 30 L. Ed. 766, 767, 7 Sup. Ct. Rep^ 656, 
763. No doubt the great body of private [rela¬ 
tions usually falls within the control of the §tate, 
but a treaty may override its power. We db not 
have to invoke the later developments of j con¬ 
stitutional law for this proposition; it was| rec¬ 
ognized as early as Hopkins vs. Bell, 3 Crhnch 
454, 2 L. ed. 497, with regard to statutes of limi¬ 
tation, and even earlier, as to confiscation, in 
Ware vs. Hylton, 3 Dali. 199, 1 L. ed. 568l It 
was assumed by Chief Justice Marshall ivith re¬ 
gard to the escheat of land to the state in Cliirac 
vs. Chirac, 2 Wheat. 259, 275, 4 L. ed. 234, 238; 
Hauenstein vs. Lynliam, 100 XL S. 483, 25 Lj. ed. 
628; Geofrey vs. Riggs, 133 U. S. 258, 33 L.jEd. 
642, 10 Sup. Ct. Rep. 295; Blythe vs. Hinckley, 
180 U. S. 333, 340, 45 L. ed. 557, 561, 21 Supi Ct. 
Rep. 390. So, as to a limited jurisdiction of 
foreign consuls within a state. Vlldenhtis’s 
Case (Mali vs. Keeper of Common Jail), ,120 
U. S. 1, 30 L. Ed. 565, 7 Sup. Ct. Rep. 383. ( See 
Re Ross, 140 U. S. 453, 35 L. Ed. 581,11 Sup.J Ct. 
Rep. 897. (Italics ours.) 


In the light of the authorities cited, it seems estab¬ 
lished beyond contradiction that the lower court 
erred in holding in substance that a State is not con- 
*. rolled by the limitations of a treaty with respect to 
the rights of aliens to acquire and hold real estate. 

SEVENTH PROPOSITION. 

If the court should hold that the treaty provisions 
do not apply, the Kentucky statutes fixed the limi- 
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tation of eight years, which was the utmost time in 
which the alien defendant could hold and dispose 
of his interest in the property and pass a fee simple 
title thereto. 

Assuming for the purpose of argument, but not 
conceding, that the provisions of the Treaty with 
Germany limiting the rights of aliens to hold and 
dispose of real estate did not apply to the facts al¬ 
leged in the bill herein, the plaintiffs contend that 
under the applicable Kentucky Statutes he could take 
and hold but limited rights in real estate in Ken¬ 
tucky, and that upon the expiration of the statutory 
period provided by the laws of Kentucky, his inter¬ 
est in the real estate attempted to be devised to him 
under his mother’s will was terminated. 

Section 338, Chapter 19, Kentucky Statutes, which 
is all the law in this State on this particular ques¬ 
tion, would seem to settle this proposition absolutely. 
For convenience, the Statute is here quoted again: 

‘‘If real estate within this Commonwealth 
shall pass to a non-resident alien by descent or 
devise, the same may, for the period of eight 
years next after the final settlement of the estate 
of the decedent from whom it was acquired, be 
held and alienated by such non-resident alien. 
If the heir or devisee aforesaid he a minor, the 
real estate aforesaid may he held for his benefit 
by a guardian or curator, and may he sold by 
proper proceeding had in conformity with the 
laws regulating sales of infants’ real estate, if 
commenced within the period first above speci- 
field.” (Italics ours.) 
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EIGHTH PROPOSITION. 

This (a) base, qualified or terminable, fee hiving 
been defeated by the devisee’s action in not per¬ 
forming the condition subsequent, as provided by 
the treaty and the laws of Kentucky within the jlimi- 
tation prescribed in order to vest the absolute fee 
in him, his defeasible or terminable interest in the 
estate followed the reversionary interest ancf the 
complete title immediately vested in the next of kin 
capable of taking, the plaintiffs herein. 

i 

It would seem that the correctness of this proposi¬ 
tion has been thoroughly established by the preced¬ 
ing authorities, but, if there should be the slightest 
doubt on the question, that doubt should be removed 
by the following: 

It is a well settled rule of law that a condition an¬ 
nexed to an estate being broken forfeits the estate 
and the heirs become seized of the estate free )rom 
immdiate charges and enactments. (Slaughter vs. 
Hold, 5 Wall. 119, 18 L. Ed. 502). j 

Property included in a void legacy if not other¬ 
wise disposed of by the will, vests in the next of 
kin. (5 Digest, Supreme Court Reports, 5912; Trus¬ 
tees of Philadelphia Baptist Association vs. Ifart, 
4 Wheaton 1, 4 L. Ed. 499.) j 

Where by a Treaty or Statute of a State an alien 
takes title for a limited time, at the expiration of 
such time title does not escheat but passes by inher¬ 
itance, and testamentary disposition, in violation 
of these limitations, is null and void. (Yeakef vs. 
Yeaker, 4 Met. (Ky.) 33; Ahrens vs. Ahrens, 144 
Iowa 486, and Pierson vs. Lawler, 100 Neb. 783; 
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Wunderle vs. Wunderle, 144 Ill. 40; Miller vs. Clau¬ 
sen, 299 Fed. R. 723.) 

This proposition is self-evident for the reason 
that upon expiration of the time limit all of the alien 
defendant’s rights in the property simultaneously 
terminate, just as completely as the estate of a life 
tenant terminates with his death or those of a tenant 
with the expiration of his term. 

The common law rule as to the alien’s rights was 
entirely different and based upon entirely different 
considerations. The alien there took a permanent 
and absolute title, subject only to the sovereign’s 
right to escheat it, which could be done at any time 
when the safetv or interests of the Government 

mt 

might require. But in this case the alien defendant’s 
rights were limited and fixed specifically as to time 
and purpose both by the Treaty and the Kentucky 
Statute, and the conditions prescribed having failed, 
the title immediately became vested in plaintiffs 
under the Kentucky Laws as declared by the highest 
courts of that State and which is in strict accord 
with the rule announced time and time again by the 
Supreme Court of the United States. 

Bv Treatv or Statute the more modern and fair 
* % 

method of allowing this alien defendant to sell his 
property and remove the proceeds within a reason¬ 
able time had been substituted for the common law 
rule. 

However, the menace of alien ownership is still 
recognized and against it both Federal and State 
laws have resolutely framed effective inhibitions. 
When these time limits expire the alien’s title is gone 
and there is nothing left, for the reason that the title 
has automatically vested in the next of kin capable 
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of inheriting. This works no hardships upon other 
nations or their subjects for the reason that these 
treaties and statutes are uniformly mutual and re¬ 
ciprocal and impose precisely the same conditions 
and limitations upon our Country and its citizens. 

In connection with the following authorities, 
which are uniform and unqualified in the support of 
this rule, it is worth while to remember tha|t such 
fees may be terminable upon condition subsequent, 
at the election and upon demand of the reversioner 
or next taker, or they may terminate automatically, 
without demand, ipso facto , with the eventliation 
of time or fact by which such fee is limited, j 
In the case at bar the termination of the jfee is 
fixed by the limitation of time prescribed by treaty 
or Statute and immediately upon the lapse of that 
time the terminable fee is extinguished and the full 
fee is vested in the reversioner or next of k^n ca¬ 
pable of inheriting the reversionary interest or pos¬ 
sibility of reverter which was not disposed of by the 
will of the testatrix. The specific application oif this 
doctrine is well illustrated by the cases of Milljer vs. 
Clausen, 299 Fed. 723; Ahrens vs. Ahrens, 144’Iowa 
486, and other cases cited supra. j 

A general statement of the consensus of opinions 
upon the subject will be found in the following quo¬ 
tations from Corpus Juris: j 


“A determinable fee may either arise jfrom 
and be dependent upon a condition, or ^rise 
from a limitation, the essential difference being 
that, in the case of a condition, the estajte is 
not terminated ipso facto by the happening of 
the event upon which it may be defeated, yhile 
in the case of a limitation it passes at once by 


i 
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way of reverter to the grantor, etc. * * * it 

results from this distinction that the usual tech¬ 
nical words by which a limitation is expressed 
relate to time, differing from those expressing 
a condition.” 18 Corpus Juris, Deeds, Sec. 281. 
(Italics ours.) 

4 ‘So a fee may be conveyed determinable upon 
the death of the grantee without issue, surviving 
children, or bodily heirs; or without having dis¬ 
posed of the land by deed or will.” Id., citing 
many authorities. 

“There is also a distinction between a condi¬ 
tion that defeats an estate but requires a re- 

entrv and a limitation which determines an es- 

•> 

tate ipso facto without entry.” Deeds, 18 Cor. 
Jur., Sec. 367. (Italics ours.) 

Estate upon a condition subsequent “vests 
immediately on the execution and delivery of 
the deed. All that remains in the grantor is the 
possibility of reverter or right of entry on con¬ 
dition broken. The estate will remain defea¬ 
sible until the condition is performed, destroyed 
or barred by the statute of limitations or by 
estoppel.” 18 C. J., Deeds, Sec. 383. 

See also Sec. 482 as to conditional limitation. 

In view of these authorities, this alien defendant, 
who not onlv voluntarily levied war on the country 

•> w 

that protected his property and gave it its value, but 
has held or tried to hold it bevond the utmost limit 
permitted by the liberal terms of the Treaty between 
his country and this, has violated the terms upon 
which he was permitted to take and hold such prop¬ 
erty, has inexcusably ignored the fixed and deter¬ 
mined policy of both our State and Federal Govern- 
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ments in safeguarding their sovereignty and their 
people and he has thereby forfeited all title to such 
property. This is made all the more flagrant \}y the 
fact that he went to Switzerland during the war and 
after he was twenty-one years of age and did jabso- 
lutely nothing to comply with the requirements of 
the Treaty or the laws of the respective states where 
the property is situated. j 

The Supreme Court, in speaking of the statjus of 
British subjects, when Great Britain was at waij with 
the United States, said: 

“As members of the British Government, 
from their own choice, they become personally 
answerable for the conduct of that government, 
of which they remained a part” (pp. 225 and 
579, respectively). 

“The British creditor, bv the conduct of his 
sovereign, became an enemy to the common¬ 
wealth of Virginia; and thereby his debt! was 
forfeitable to that government, as a compensa¬ 
tion for the damages of an unjust war” (ppl 226 
and 580, respectively). (Ware vs. Hyltcjn, 3 
Dal. 199,1 L. Ed. 568, Chase, Justice.) j 

I 

How peculiarly applicable to the instant case. ; 

Substituting Section 4843 of the Kentucky Statute, 
supra, which the Kentucky Courts have held Iwas 
“intended to lay down the rule that should obtaip, in 
all cases where a devise is void, or otherwise inca¬ 
pable of taking effect” (Chenault’s Guardians vs. 
Chenault’s Guardians, 88 Kv. 88), for the Nebraska 
Statute, to which reference is made in the following 
language used by the Federal Court of Appeals in 
the case of Miller vs. Clausen, would seem to be de¬ 
cisive of the instant case (299 Fed. R. 723). j 

! 

i 
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In referring to the interest of the alien in the 
property in controversy, the Court said: 

“That the right to sell carried with it the 
ownership as a necessary incident to the power 
of sale is held bv all the authorities. That such 

m/ 

ownership was something less than a fee simple 
absolute is also quite beyond discussion. That 
the remainder of such title vested in the resi¬ 
dent heirs, and that such remainder drew the 
full fe^-simple title into such resident heirs upon 
the failure of the condition upon which the non¬ 
resident aliens took their title, seems to us clear. 
The authorities are quite uniform, also, in hold¬ 
ing that upon failure of the condition imposed 
bv the treatv, the title of the non-resident alien 

would fail by operation of law.” 

• #*■# # * # * 

“Therefore, on the death of Andrew Hansen, 
something less than a fee simple absolute, a 
base or qualified fee or a terminable fee vested 
in Hans Christian Hansen, and the remainder 
vested in Catharina Clausen, and after a reason¬ 
able time had elapsed without Hans Christian 
having availed himself of the rights given him 
by the treaty, there 7cas a failure of the condi¬ 
tions imposed by the treaty, the title of Hans 
Christian Hansen failed by operation of law, the 
statute came into full force and effect, and the 
full fee-simple title vested in Catharina Clau¬ 
sen" (p. 726). 

It is respectfully urged that from the record in the 
case and the foregoing authorities, it is indisputably 
established that the title to the real estate attempted 
to be devised by the testatrix had become completely 
vested in her next of kin who were citizens of the 
United States and capable of taking, the plaintiffs 



in this case, prior to the seizure of that property ^>y 
the Alien Property Custodian; therefore, that t|he 
plaintiffs are entitled to a decree declaring their title 
to have become completely vested in them and tjor 
an order of the Court directing that they be forth¬ 
with placed in possession of said property. 


Respectfully submitted, 


M. Carter Hall, 

Walter C. Balderston, 

C. C. Calhoun, 

Attorneys for Appellants'. 


Of Counsel: 

James P. Gregory, 
Morton K. Yontz. 
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APPENDIX A. 


“The citizens or sub¬ 
jects of each party shall 
have power to dispose of 
their personal goods 
within the jurisdiction 
of the other, by testa¬ 
ment, donation, or other¬ 
wise ; and their repre¬ 
sentatives, being citizens 
or subjects of the other 
party, shall succeed to 
their said personal goods, 
whether by testament or 
ab intestato, and may 
take possession thereof, 
either by themselves or 
by others acting for 
them, and dispose of the 
same at their will, pay¬ 
ing such dues only as the 
inhabitants of the coun¬ 
try wherein the said 
goods are shall be sub¬ 
ject to pay in like cases. 
And in case of the ab¬ 
sence of the representa¬ 
tive, such care shall be 
taken of the said goods 
of a native, in like case, 
until the lawful owner 
may take measures for 
receiving them. And if 
questions I should arise 
among several claimants, 
to which of them said 
goods belong, the same 
shall be decided finally 
by the laws and judges 
of the land w’herein the 
said goods are. And 


where, on the death of 
any person holding real 
estate wdthin the terri¬ 
tories of the one party, 
such real estate would, 
by the laws of the land 
descend, on a citizen or 
subject of the other, were 
he not disqualified by 
alienage, such citizen or 
subject shall be allowed 
a reasonable time to sell 
the same, and to with¬ 
draw the proceeds with¬ 
out molestation, and ex¬ 
empt from all duties of 
detraction , on the part 
of the Government of 
the respective States. 
But this article shall not 
derogate, in any manner, 
from the force of the laws 
already published, or 
hereafter to be published, 
by his Majesty the King 
of Prussia, to prevent 
the emigration of his sub¬ 
jects. 

Les Citoyens et sujets 
de chacune des Hautes 
Parties Contractantes, 
aurount, dans les Etats 
de l’autre la liberte de 
disposer de leurs biens 
personnels, soit par testa¬ 
ment, donation, ou au- 
trement, et leurs heritiers 
etant sujet on citoyens de 
l’autre Partie Contrac- 
tante, succederont a leurs 
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biens, soit en vertu (Tun 
testament, soit db intes¬ 
tate), et ils pouront en 
prendre possession, soit 
en personne, soit par 
d’autres agissant en leur 
place, et en disposer- 
ont a leur volonte en ne 
payant d’autres droits 
que ceux auquels les 
habitans du pays ou se 
trouvent les dits biens, 
sont assujettis en pareille 
occasion. En cas d’ab- 
sence des heritiers, on 
prendra provisoirement 
des dits biens les memes 
soins qu’on auroit pris 
en pareille occasion des 
biens des natifs du pays, 
jusqu’a ce que le proprie- 
taire legitime ait agree 
des arrangemens pour re- 
cuelliir l’heritage. S’il 
s’eleve des contestations 
entre les differens pre- 
tendans ayant droit a la 
succession, elles seront 
decidees en dernier re¬ 
sort, selon les lois, et 


par les juges du pays ou 
la succession est vacabte. 
Et si, par la mort de 
quelque personne posse- 
dant des biens-fonds sur 
le territoire de Tune des 
Parties Contractantbs, 
ces bien-fonds venoi^nt 
a passer, selon les lois du 
pays, a un citoyen ou 
sujet de rautre, partie, 
celui-ci, si, par sa qualite 
d’ stranger, il est inhabile 
a les posseder, obtiendfa, 
un delai convenable pour 
les vendre, et pour en 
retirer le produit sans 
obstacle, et exempt de 
tout droit de retenu, de 
la part du Gouverne- 
ment des Etats respectifs. 
Mas cet article ne dero- 
gera en aucune maniepe 
a’la force des lois qqi 
ont deja ete publiees, 0u 
qui le seront par la suitie, 
par sa Majeste le Roi 
de Prusse, por preveidr 
T emigration de ses sujetjs. 
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real estate passes by purchase or will, but only to 

cases where it passes by descent_ 

Conclusion_ 


Page 

1 

9 

9 

10 


10 


16 

21 

22 


27 

34 


CITATIONS 


Cases: 

Beauregard v. New Orleans , 18 Nov. 497_ 

Blythe v. Hinckley , 180 U. S. 333_ 

Bollermann v. Blake, 24 Hun. (N. Y.) 187_ 

Buchser v. Buchser, 231 U. S. 157, 161- 

Dudley v. Grayson, 22 Ky. (6 T. B. Mon.) 259-- 
Edward Hines Trustees v. Martin, 268 U. S. 458 
Elmendorf v. Carmichael, 13 Ky. (3 Litt.) 472 _ _ 

Elrich v. Weber, 114 Tenn. 711, 725- 

Fairfax v. Hunter, 7 Cranch 603- 

Hauenstein v. Lynham, 100 U. S. 483- 

Jackson v. Clark, 3 Wheat. 1- 


(I) 


! 27 
30, 31 
30 
27 


25 


27 


16 : 

16. 


25 

30 

17 

18 
16 


i 

| 


I 






















II 

Cases — Continued. Pag* 

Jackson v. Chew , 12 Wheat. 153_ 27 

LeCrone v. McAdoo, 253 U. S. 217_ 13 

Louisville v. Gray, 11 Ky. (1 Litt.) 146_ 25 

McKeen v. Delaney, 5 Cranch 22, 32__ 26 

Miller v. Clausen, 299 Fed. 723_ 32 

Polk v. Wendell, 9 Cranch S7, 98_ 26 

Ripley v. von Zedtwitz, 201 Ky. 513_ 16, 20, 23 

Suydam v. Williamson, 24 How. 427, 433_ 27 

Techt v. Hughes, 229 N. Y. 222, 226. 1$ 

U . S. ex rel. Bemardin v. Butterworth, 169 U. S. 600_ 13 

U. S. ex rel. Claussen v. Curran, 276 U. S. 590_ 14 

von Zedtwtiz v. Sutherland , 58 App. D. C. 153; 26 F. (2d) 

525_ 2,4 

While v. White, 59 Ky. (2 Met.) 1S5_ 25 

Walker v. State Harbor Commissioners, 17 Wall. 648, 651.. 27 

Statutes, Treaty, etc.: 

Trading with the Enemy Act, Sec. 9, c. 106, 40 Stat. 411.. 9 

Amendment of June 5, 1920, c. 241, 41 Stat. 977_ 9 

Act of February 13, 1925, c. 229, 43 Stat. 941. 12 

McKinney’s Consolidated Laws of N. Y., Vol. 49, Secs. 

10 , 100 *..... 21 , 22 

General Laws of Rhode Island, Revision of 1923 (Sec. 

4246). 22 

Treaty concluded May 1, 1828, between the United States 

an4 Prussia, Art. XIV_ 28 

Supreme Court of U. S. Rule 19, Par. 4___ 12 























i 

In the Court of Appeals of the District 

of Columbia 

I 

I 

! 

No. 4924 I 

I 

Garnett D. Ripley, Carter W. Wormeley] and 
Spottswood B. Hall, appellants i 
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Howard Sutherland, Alien Property Custodian 
of the United States of America; Walter O. 
Woods, as Treasurer of the United States of 
America; Waldemar Conrad von Zedtwitz,! and 
the United States Trust Company of New York 
and Henry Cachard, Trustees under the Wijll of 

Mary E. B. von Zedtwitz, deceased, appellee^ 
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APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


BRIEF ON BEHALF OF THE APPELLEES, HOWARD SUTHER¬ 
LAND, AS ALIEN PROPERTY CUSTODIAN, AND WALTER 
0. WOODS, AS TREASURER OF THE UNITED STATES 

STATEMENT OF THE CASE 

I 

This is an appeal from a final decree of the $>u- 

I 

preme Court of the District of Columbia entered; on 
January 3, 1929, dismissing the appellants’ bill of 
• complaint (R. 21), which they purported to file 

(i) 


i 
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under the provisions of Section 9 of the Trading 
with the Enemy Act (c. 106, 40 Stat. 411), as 
amended on June 5,1920 (c. 241, 41 Stat. 977). 

This suit was instituted by the appellants in the 
Supreme Court of the District of Columbia on 
January 9, 1922, against Thomas W. Miller, Alien 
Property Custodian; Frank White, Treasurer of 
the United States; Waldemar Conrad von Zedtwitz, 
and the United States Trust Company of New 
York and Henry Cachard, Trustees under the Will 
of Mary E. B. von Zedtwitz, deceased, to recover 
certain real estate and the proceeds of sales of real 
estate, located in the States of New York, Rhode 
Island, and Kentucky, together with income there¬ 
from in the form of rents, interests, and profits, 
seized by the Alien Property Custodian during the 
recent war in the name and as the property of 
the defendant, Waldemar Conrad von Zedtwitz. 
(R. 2.) 

In 1895, Mary E. B. Caldwell, a citizen of the 
United States, intermarried with one Baron von 
Zedtwitz, a subject and resident of Germany. 
They had only one child, Waldemar Conrad von 
Zedtwitz, who was born in Berlin on May 8, 1896. 
Baron von Zedtwitz died on August 18, 1896. von 
Zedtwitz v. Sutherland, 58 App. D. C. 153; 26 F. 
(2d) 525. Mary E. B. Caldwell von Zedtwitz 
died on or about December 16, 1910, leaving a will 
by which she appointed and directed that all of the 
real estate over which she had a power of appoint¬ 
ment under the will of her father, William Shake- 
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speare Caldwell, deceased, be paid over and trans- 

I 

f erred unto her son, Waldemar Conrad von jZedt- 
witz, “ absolutely and forever or to his descendants 
in equal shares per stirpes ” (R. 6.) All of the 
real estate here involved belonging to Mrsi von 
Zedtwitz at the time of her death and/or j over 
which she had a power of appointment rfnder 
the will of her father, William Shakespeare 
Caldwell, deceased, was devised by her toj the 
United States Trust Company of New York) and 
Henry Cachard, trustees, “to hold, invest, reinvest 
and keep the same invested, to collect the l^nts, 
issues and profits thereof and to pay over th^ net 
income therefrom to my said son, Waldemar Con- 

i 

rad von Zedtwitz, until he reaches the age of 30 ypars 
* * * and thereupon to transfer the whole of 

such property and any unpaid income to him ab¬ 
solutely and forever, or should he die before! at¬ 
taining such age, then to transfer and distribute 
such property with any accumulated interest to 
such person or persons as he may direct by his last 
will and testament, and should he not leave any will 
and testament, then to transfer and distribute the 
same to and among his lawful issue per stirpes ^nd 
not per capita in equal shares.” (R. 9.) j 

The defendant, Waldemar Conrad von Zedtwitz, 
acquired German nationality by birth. He was an 
officer in the German Army during the recent war, 
engaged in carrying on war against the United 
States, and was, during said war, an enemy of tjhe 
United States within the meaning of the Trading 
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with the Enemy Act. von Zedtwitz v. Sutherland >. 
58 App. D. CL, 153; 26 F. (2d) 525. 

The appellants allege that they are citizens of 

the United States and the next of kin of Mrs. von 

Zedtwitz, deceased, and bring this suit on behalf 

of themselves and other next of kin of said decedent 

similarlv situated and “too numerous to mention.” 

•/ 

The plaintiffs allege that they and said other next 
of kin are the next of kin of Mrs. von Zedtwitz, de¬ 
ceased, except her son, Waldemar Conrad von 
Zedtwitz. 

The appellants’ right of recovery is based upon 
the assumption that the title to the property had 
vested in them as the next of kin of Mrs. von Zedt¬ 
witz for the reason that Waldemar Conrad von 
Zedtwitz, being a nonresident alien, could not take 
real property located within the States of New 
York, Rhode Island, and Kentucky. 

The will of Mrs. von Zedtwitz was admitted to 
probate in New York, Rhode Island, and Kentucky 
in 1911. (R. 6.) The bill alleges that “at the 

time of the probating of the will of said Mary Eliza 
Caldwell von Zedtwitz, and such attempted vesting 
of title, as aforesaid, in said Waldemar Conrad von 
Zedtwitz, he was and has ever since remained, and 
is now, an alien and subject of the Kingdom of 
Prussia, the German Empire and their politi¬ 
cal successors”; that by Article XIY of the 
Treaty concluded on May 1, 1828, between the 


i 

I 

i 
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United States and Prussia, in full force and effect 
up to April 6,1917, it was provided as followjs: 

And when, on the death of any persop hold¬ 
ing real estate within the territories lof the 
one party, such real estate would by tlje laws 
of the land, descend on a citizen or subject of 
the other, were he not disqualified by alien¬ 
age, such citizen or subject shall be allowed 
a reasonable time to sell the same, ^nd to 
withdraw the proceeds without molestation 
and be exempt from all duties of detraction 
on the part of the Government of the respec¬ 
tive states. (R. 11.) j 

It is alleged that at the time of Mrs. vonZedt- 
witz’s death she “held the real estate heretofore re- 

i 

ferred to, within the territory of the United States 
and that by the laws of the land, such real Estate 
would, except for his disability to take and hold the 
same on account of his alienage, have descended 
unto the defendant, Waldemar Conrad von Zedt- 
witz.” (R. 11.) 

The bill further alleges 4 ‘that by the laws of jKen- 
tucky, New York, Rhode Island and of each ojf the 
states of the United States, wherein any of said real 
estate was located, said defendant, von Zedtyutz, 
could not, and did not, take, or hold any of said real 
estate except for the purpose, and to the extent, 
provided in the aforesaid 14th Article of jsaid 
Treaty between the United States and the Kingdom 
of Prussia.” No statute of any of the states of the 


i 

I 



6 


United States to such effect is specifically referred 
to in the bill. (R. 11.) 

It is further alleged in the bill that the defend¬ 
ant, von Zedtwitz, and his guardian and the de¬ 
fendant trustees have failed within a reasonable 
time to sell the real estate here involved and with¬ 
draw the proceeds from the country, and that the 

term of two vears from Mrs. von Zedtwitz’ death 

* 

on December 16, 1910, would have been a reason¬ 
able time within which to have sold this real estate 
and withdrawn the proceeds from the country and 
that by such failure, and that thereupon if not prior 
thereto, the defendant, von Zedtwitz, “ became and 
has ever since remained incapable of taking or 
holding said real estate ” and, consequently, that 
the plaintiffs “ and the other heirs and descendants 
of Warner- L. Wormeley and Maria Carter Hall ” 
and of the latter’s brothers and sisters as next of 
kin of Mrs. von Zedtwitz became vested with title 


to such real estate. (R. 12.) 

The Alien Property Custodian and the Treasurer 
of the United States filed a motion on July 30,1928, 


to dismiss the appellants’ bill of complaint (R. 19) 


and based said motion upon the following grounds: 


1. The plaintiffs have failed to prosecute 
this action with due diligence, the complaint 
having been verified and filed on or about 
January 9, 1922, and having been served on 
Thomas W. Miller, as Alien Property Custo¬ 
dian, on or about January 10, 1922, and no 
steps having been taken by the plaintiffs to 
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serve any of the defendants in this action ex¬ 
cept the defendant Thomas W. Miller, then 
Alien Property Custodian, and the defend¬ 
ant Frank White, then Treasurer pf the 
United States, and no steps having been tak¬ 
en by the plaintiffs to continue and maintain 
this cause of action against Frederick C. 
Hicks, the successor in office to Thonias W r . 

7 i 

Miller, as Alien Property Custodian, or 
against Howard Sutherland, the successor in 
office to Frederick C. Hicks, as Alien Proper¬ 
ty Custodian, although more than six njionths 
have elapsed since the separation of the said 
Thomas W. Miller from the office of ] Alien 
Property Custodian and more tliah six 
months have elapsed since Howard Suther¬ 
land succeeded to the office of Alien Proper- 
tv Custodian. 

- I 

2. The plaintiffs have not stated sufficient 

facts in their bill of complaint to constitute a 
cause of action. I 

3. It does not appear affirmatively j from 

the allegations in the bill of complain^ that 
the plaintiffs herein are the beneficial own¬ 
ers of any of the money or other property de¬ 
scribed in the bill of complaint. j 

4. It does not appear from the allega¬ 
tions in the bill of complaint that the plain¬ 
tiffs herein have any interest, right oii title 
in any of the money or other property de¬ 
scribed in said bill of complaint. 

5. It does not appear from the allegations 
in the said bill of complaint that the plain¬ 
tiffs are entitled to bring this suit iindejr the 
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provisions of Section 9 of the Trading with 
the Enemy Act, as amended. 

6. That the plaintiffs have not stated suf¬ 
ficient facts in the bill of complaint to show 
that this court has jurisdiction. 

Thereafter, on September 25,1928, the appellants 
filed a motion for the substitution of Howard Suth¬ 
erland, Alien Property Custodian, as defendant for 
and instead of Thomas W. Miller, and H. T. Tate, 
Treasurer of the United States, as defendant in¬ 
stead of Frank White. (R. 20. )* The defendant, 
Henry Cachard, was never served. The defendant, 
United States Trust Company of New York, filed a 
motion to quash the service had upon it, and the de¬ 
fendant, Waldemar Conrad von Zedtwitz, through 
not served, entered a general appearance and joined 
in the motion filed by the defendants, Alien Prop¬ 
erty* Custodian and the Treasurer of the United 
States. Argument was heard upon these several 
motions on December 4,1928, by Mr. Justice Bailey. 
Thereafter, on January 3, 1929, the Court entered 
a decree setting aside the service upon the United 
States Trust Company (which was consented to by 
the plaintiffs), and dismissing the bill of complaint. 
(E. 21.) 

On January 9, 1929, Mr. Justice Bailey filed a 
memorandum opinion which will be found at page 
22 of the Record. From the final decree dismissing 
the bill of complaint the plaintiffs took an appeal 
to this Court. 
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QUESTION INVOLVED 


The motion to dismiss the bill of complaint was 
based primarily upon the grounds thait s&id bill 

• • t m % t • 4 ! .• ; _ 

failed to state a cause of action, and that the Su¬ 
preme Court of the District of Columbia was with- 
out jurisdiction to entertain the suit and grant the 
relief prayed for, which motion was granted. 
Therefore, the only question presented to thi^ Court 
is whether the trial court erred in dismissing the 
bill of complaint. ! 

i 

STATUTE 

I 

Section 9 (a) of the Trading with the Enenjty Act 
(c. 106,40 Stat. 411), as amended on June 5,1$20 (c. 
241, 41 Stat. 977), is the statute under which the ap¬ 
pellants must base whatever claim they mayi have 
against the Alien Property Custodian and/qr the 
Treasurer of the United States. This statute pro¬ 
vides as follows: ! 

i 

Sec. 9 (a). That any person not an enemy 
or ally of enemy claiming any interest, right, 
or title in any money or other property which 
may have been conveyed, transferred, as¬ 
signed, delivered, or paid to the Alien Prop- 
ertv Custodian or seized by him herehnder 

" i 

and held by him or by the Treasurer of the 
United States * * * may * * * insti¬ 
tute a suit in equity in the Supreme Coujrt of 
the District of Columbia or in the district 
court of the United States for the district in 
which such claimant resides, or, if a corpora¬ 
tion, where it has its principal place of tjusi- 
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ness (to which suit the Alien Property Cus¬ 
todian or the Treasurer of the United States, 
as the case may be, shall be made a party de¬ 
fendant) , to establish the interest, right, title, 
or debt so claimed, and if so established the 
court shall order the payment, conveyance, 
transfer, assignment, or delivery to said 
claimant of the money or other property so 
held by the Alien Property Custodian or by 
the Treasurer of the United States or the 
interest therein to which the court shall 
determine said claimant is entitled. 

ARGUMENT 

I 

The bill of complaint was properly dismissed as against 
the Alien Property Custodian and the Treasurer of the 
United States for the reason that the Supreme Court 
of the District of Columbia had no jurisdiction to enter¬ 
tain this suit against them due to the failure of the 
appellants to file a motion for the substitution of 
the successor in office of Thomas W. Miller, as Alien 
Property Custodian, within six months after his separa¬ 
tion from said office 

Thomas W. Miller was Alien Property Custodian 
and Frank White was Treasurer of the United 
States at the time of the institution of this suit, and 
they were sued in their official capacities. Miller 
resigned as Alien Property Custodian on April 8, 
1925, and was succeeded bv Frederick C. Hicks, who 
was appointed on April 10, 1925. Hicks died on 
December 14, 1925, and Howard Sutherland was 
appointed and assumed the duties of Alien Prop- 
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erty Custodian on December 24,1925, and lias since 
held said office. Frank White resigned a$ Treas¬ 
urer of the United States on April 30,1928, £nd was 
thereupon succeeded by H. T. Tate, as Treasurer, 
who held said office until January 18, 1929, when 
he was succeeded by Walter O. Woods, who duly 
qualified and is still acting as such Treasurer. 
Miller had been out of office as Alien Property 
Custodian for over three years when the appellants 
filed their motion for the substitution of his suc- 

i 

cessor. (R. 20.) The Supreme Court of the Dis¬ 
trict of Columbia refused to substitute either Suth- 

Tl ^ 

erland, as Alien Property Custodian, or T|ate, as 
Treasurer of the United States. 

On March 8,1929, after an appeal had been filed 
by the appellants in this Court they filed a [motion 
in this Court for the substitution of Howard Suth¬ 
erland, Alien Property Custodian, for and instead 
of Miller, as Alien Property Custodian, and Walter 
0. Woods, Treasurer of the United States, instead 
of Frank White, as such. Counsel for the appel¬ 
lants gave notice to the attorney for the Alien! Prop¬ 
erty Custodian and the Treasurer of the tTnited 
States that said motion would be called to ^he at¬ 
tention of this Court on March 18,1929. However, 
on March 16,1929, this Court entered an ord^r sub¬ 
stituting Howard Sutherland, Alien Property Cus¬ 
todian, and Walter O. Woods, Treasurer 6f the 
United States, as parties defendants. The j order 
was entered merely upon the exparte application 
of the appellants. It is respectfully suggested to 
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the Court that this suit has abated as against the 
Alien Property Custodian and the Treasurer of the 
United States due to the nonsubstitution of the 
present Alien Property Custodian and the present 
Treasurer within the time allowed by statute. 

The Act of Congress of February 13, 1925 (c. 
229, 43 Stat. 941), provides as follows: 

That where, during the pendency of an ac¬ 
tion, suit, or other proceeding brought by or 
against an officer of the United States, or of 
the District of Columbia, or the Canal Zone, 
or of a territory or an insular possession of 
the United States, or of a county, city, or 
other governmental agency of such Terri¬ 
tory or insular possession, and relating to the 
present or future discharge of his official du¬ 
ties, such officer dies, resigns, or otherwise 
ceases to hold such office, it shall be compe¬ 
tent for the court wherein the action, suit, 
or proceeding is pending, whether the court 
be one of first instance or an appellate tri¬ 
bunal, to permit the cause to be continued 
and maintained by or against the successor 
in office of such officer, if within six months 
after his death or separation from the office 
it be satisfactorily shown to the court that 
there is a substantial need for so continuing 
and maintaining the cause and obtaining an 
adjudication of .the questions involved. 

Paragraph 4 of Rule 19 of the Supreme Court of 

• • * • • 

the .United States provides that— 

Adhere a public officer, by or against whom 
a suit is brought, dies or ceases to hold the 

- ‘ ' ,i.i . 1 « ‘ 
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office while the suit is pending in a Federal 
Court, either of first instance or appellate, 
the matter of abatement and substitution is 
covered by Section 11 of the Act of February 
13, 1925. Under that section a substitution 
of the successor in office may be effected only 
where a satisfactory showing is made! within 
six months after the death or separation 
from office. 

The Act of February 13, 1925, succeeds h prior 
Act of February 8,1899 (c. 121, 30 Stat. 82^). In 

i 

United States ex red. Bernardin v. Butterworth , 
169 U. S. 600, decided March 21,1898, the Supreme 
Court held that a suit to compel the Commissioner 
of Patents to issue a patent abated by the d^atli of 

i 

the Commissioner and could not be revived s^> as to 
firing in his successor, although the latter gave his 
consent. In its opinion the Court suggested that, 
in view of the inconvenience occasioned by the state 
of the law, it would seem desirable that Congress 
should provide for the difficulty by legislation^ The 
Act of February 8, 1899, was passed providing for 
the revival of sucfi actions upon motion or petition 
filed within twelve months. This statute renjained 
in force until superseded by the Act of February 
13, 1925. Under the Act of 1899 the Supreme 
Court in LeCrone v. McAdoo, 253 U. S. 217, decided 
that a writ of error to review a j judgment of this 
Court dismissing a petition for mandamus against 
the Secretary of the Treasury must be dismissed if, 
after the respondent’s resignation from offic^, his 
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successor had not been substituted within twelve 
months. The Supreme Court said with respect to 
the twelve months fixed by the statute that it “is 
the limit for such substitution,” and the writ of 
error was accordingly dismissed. 

In the case of United States ex ret. Claussen v. 
Curran, 276 U. S. 590, decided on January 9, 1928, 
the Supreme Court in a Per Curiam opinion said: 

It appearing that Henry H. Curran, 
sued herein as Commissioner of Immigra¬ 
tion, resigned such office on March 31, 1926, 
and was succeeded by Benjamin M. Day, 
who now holds that office, and that no mo¬ 
tion was made under Sec. 11 of the act of 
February 13, 1925 (c. 229, 43 Stat. 936,941), 
asking the Court to “permit the cause to be 
continued and maintained by or against the 
successor in office of such officer,” and that 
the six months’ period, within which such a 
motion could have been made, has expired, 
the Court now vacates the judgments en¬ 
tered in the District Court and in the Cir¬ 
cuit Court of Appeals and remands the cause 
to the District Court with a direction to dis¬ 
miss the cause as abated. 

It is, therefore, clear that the court below was 
without power to revive this suit against the pres¬ 
ent Alien Property Custodian inasmuch as no sub¬ 
stitution had been applied for within six months 
after the separation of Miller from the office of 
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Alien Property Custodian. The suit is for the re¬ 
covery of certain lands alleged to have been seized 
by the Custodian during the war, together with in¬ 
come therefrom. It is necessary for the appellants 
to establish title to the lands before they m^y re¬ 
cover the same or the proceeds thereof, or ihcome 
therefrom. The suit having abated against the 
Alien Property Custodian, the appellants, there¬ 
fore, were unable to obtain an adjudication of the 

i 

title to the land, and being unable to obtain spch an 
adjudication they have no right to prosecute a suit 
against the Treasurer of the United States for any 
income from or proceeds of such land. The motion 
for the substitution of Tate, as Treasurer, there¬ 
fore, was properly denied. | 

At the time a motion was filed in this Court for 
the substitution of the present Alien Property 1 ! Cus¬ 
todian and the present Treasurer, as appellejes in 
this case, it had been more than six months bince 
the original defendants, Miller, as Alien Property 
Custodian, and White, as Treasurer, had been sepa- 

j 

rated from their offices. 

It is, therefore, respectfully submitted that! this 
Court has no jurisdiction to entertain this appeal 
against Howard Sutherland, as Alien Property 
Custodian, and Walter O. Woods, as Treasurer of 
the United States, and the decree below shoal# ac¬ 
cordingly be affirmed. 


S1537—29- 
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II 

* *. 

Hie title to the real estate here involved was acquired 
. by Waldemar Conrad von Zedtwitz (an alien) by Pur- 
. chase, and such title can not be questioned by the 
appellants 

It is well established bv the decisions of Ameri- 
can courts that the title of an alien to land acquired 
by purchase is good against all of the world except 
the Sovereign. Fairfax v. Hunter, 7 Cranch, 603; 
Jackson v,i Clark, 3 Wheat. 1; Hauenstein v. Lyn - 
ham, 100 U. S., 483; Ripley v. von Zedtwitz, 201 
Ky. 513. 

There are two ways by which title to real estate 
may be acquired, viz : 

(1) By Inheritance —that is, by descent through 
intestacy. 

(2) By Purchase —that is, by will, grant, or deed. 
The acquisition of real estate bv devise is an 

acquisition by purchase just as much as if the 
title be acquired by deed, for in both cases title is 
acquired by the act of a person, and not by the mere 
operation of law as in case of intestacy. 

In Ruling Case Law, Vol. 1, p. 821, it is said 
that— 

The acquisition of lands bv will or devise 
is one method of acquiring title by purchase 
or act of the parties, and the common law, 
as in the case of title acquired by grant or 
conveyance, allows an alien to acquire title 
to real property by this method, subject to 
defeat by the State by inquest of office. 
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A resident heir of a deceased person may nqt ques¬ 
tion the title of the devisee of such decedent, but 
only the State may question such title afteir office 

l 

found or proceedings for forfeiture or escheat. 

In the case of Fairfax v. Hunter, 7 Cranch, 603, 
Lord Fairfax, a citizen of Virginia, died leaving a 
will by which he devised certain real estate to his 
nephew, Denny Fairfax, a non-resident alien 
enemy. At the time of the death of the testator he 
had another nephew who was a citizen and resident 
of Virginia. The question presented was whether 
or not the alien enemy took title to the land lunder 
the will of Lord Fairfax, or whether the landj went 
to the resident nephew. Practically the same! ques¬ 
tion was involved in that case as is involved in the 
instant case. The Supreme Court held that the 
alien enemy devisee took good title to the land and 
such title could only be questioned by the State. 
The Court said: 

The next question is, as to the nature and 
character of the title which Denny Fairfax 
took by the will of Lord Fairfax, he beiifig, at 
the time of the death of Lord Fairfax, an 

i 7 

alien enemv. 

It is clear bv the common law, that an 
alien can take lands by purchase, though not 
by descent; or, in other words, he cap not 
take by the act of law, but he may by thb act 
of the party. This principle has been settled 
in the yearbooks, and has been uniformly 
recognized as sound law from that time.', 11 


i 

! 
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Hen. IV. 26; 14 Ibid. 26; Co. Litt. 2 b. Nor 
is there any distinction, whether the purchase 
be by grant or by devise. In either case, the 
estate vests in the alien; Pow. Dev. 316, &c.; 
Park, Rep. 144; Co. Litt. 2 b, not for his own 
benefit but for the benefit of the state; or, 
in the language of the ancient law, the alien 
has the capacity to take, but not to hold 
lands, and they may be seized into the hands 
of the sovereign. 11 Hen. IV. 26; 14 Ibid. 20. 
But until the lands are so seized, the alien 
has complete dominion over the same. He 
is a good tenant of the freehold in a praecipe 
on a common recovery. 4 Leon. 84; Goldsb. 
102; 10 Mod. 128. And mav convey the same 

7 v v 

to a purchaser. Sheafe v. O’Neile, 1 Mass. 
256. * * * 

To apply these principles to the present 
case, Dennv Fairfax had a complete, though 
defeasible title, by virtue of the devise, and 
as the possession was either vacant or not ad¬ 
verse, of course, the law united a seisin to 
his title in the lands in controversy; and 

this title could onlv be divested bv an in- 

* • 

quest of office, perfected by an entry and 
seizure, where the possession was not vacant. 
And no grant by the commonwealth, accord¬ 
ing to the common law, could be valid until 
the title was by such means fixed in the 
commonwealth. 

In Hauenstein v. Lynham, 100 L T . S. 483, a citizen 
of Switzerland died in Virginia intestate and with¬ 
out issue. With respect to the common law right 
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i 

of an alien to take land by purchase, the Supreme 
Court said: j 

The common law as to aliens, except so far 
as it has been modified by her legislature, is 
the local law of Virginia. 2 Tucker’s Ij^laekst. 
App. Note C. By that law “aliens are in¬ 
capable of taking by descent or inheritance, 
for they are not allowed to have dny in¬ 
heritable blood in them.’’ 2 Bla. Cojn. 249. 
But they may take by grant or devise though 
not by descent. In other words, thqy may 
take by the act of a party, but not by opera¬ 
tion of law; and they may convey or devise 
to another, but such a title is always; liable 
to be devested at the pleasure of the sover¬ 
eign by office found. In such cases the sov¬ 
ereign, until entitled by office found lor its 
equivalent, can not pass the title to a grantee. 
In these respects there is no difference be¬ 
tween an alien friend and an alien enemy. 
Fairfax's Devise v. Hunter's Lessee, 7 
Cranch, 603. 

In Techt v. Hughes, 229 N. Y., 222, 226, the £ourt 
of Appeals of New York said: 

The rule at common law was that aliens 
might take lands by purchase, and hold juntil 
office found, but could take nothing by de¬ 
scent. ( Martin v. Hunter's Lessee, 1 Wheat 
304; Hauenstein v. Lynham, 100 U. S. 483; 
Haley v. Sheridan, 190 N. Y. 331; 2 Kent’s 
Comm. 54.) 


i 
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The common-law principles governing the taking 
of real property are concisely stated in the case of 
Ripley v. von Zedtwitz, 201 Ky. 513, 514^-515, as 
follows: 

The common-law principles governing the 
taking and holding of real property by aliens 
may be summarized as follows: 

1. (a) An alien can not take by descent, 
(b) If all the heirs of the intestate are 
aliens, the title escheats to the state without 
office found, (c) If there are other heirs 
capable of inheriting, the title vests in them. 

2j (a) A nonresident alien may take by 
act of the parties, that is, by grant, deed or 
will, (b) He may hold against all the world 
except the state, (c) He may hold even as 
against the state until office found or other 
equivalent act. (d) In this regard no dis¬ 
tinction is made between alien friends and 
alien enemies. 

The foregoing authorities conclusively establish 
the proposition that the title of an alien to land ac¬ 
quired by devise can not be questioned by anyone 
except the state, and that no private person, 
whether relative of the devisor or not, can question 
the alien devisee’s title. 

'• ' < s. • . • 

It is respectfully submitted that the portion of 
the bill of complaint making claim to lands indefi¬ 
nitely described as being located somewhere in 
the United States fails to state a cause of action 
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with respect to such lands. Even if such portion 
of the bill did state a cause of action it must be 
presumed that the common law prevails with 
respect to the acquisition of title to such landp, and 
under such law, as hereinbefore shown, the t^tle of 
the devisee, Waldemar Conrad von Zedtwitz, can 

i 

not b,e questioned by these appellants. 

The appellants evidently have abandoned all 
claim to the real estate claimed in their bill lojcated 
within New York and Rhode Island, as no reference 
is made to such real estate in their brief. i 

* ■ ' T i • - I 


New York and Rhode Island 


In both New York and Rhode Island the disqual¬ 
ification of alienage had long been abolished by 
statute prior to the death of Mrs. von Zedtwitz. 
Consequently, it is clear beyond peradventurejof a 
doubt that the appellants have absolutely no claim 
whatsoever to the real estate in New York and 
Rhode Island devised to the appellee, Waldpmar 


Conrad von Zedtwitz. . ; 

The real property law of New York, enacted in 
its present form in 1909 (McKinney’s Consoli¬ 
dated Laws of New York, Yol. 49, Article 2, ^ec. 

i 

10), provides as follows: 


Alien friends are empowered to take, hbld, 
transmit and dispose of real property within 
this state in the same manner as native-born 
citizens and their heirs and devisees takh in 
the same manner as citizens. 




i 

i 


i 
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The New York Real Property Law, Section 100, 
provides that— 

% 

Except as otherwise prescribed in this 
chapter, an express trust, valid as such in its 
creation, shall vest in the trustee the legal 
estate, subject only to the execution of the 
trust, and the beneficiary shall not take any 
legal estate or interest in the property, but 
may enforce the performance of the trust. 

This statute likewise was in force at the time 
of the death of Mrs. von Zedtwitz in 1910 and under 
the same the legal title to the real estate here in¬ 
volved became vested in the trustees appointed by 
her will. Waldemar Conrad von Zedtwitz did not 
become entitled to the real estate until May 8,1926, 
upon the attainment of thirty years of age, at 
which time he was an alien friend. 

The following statute was enacted in Rhode 
Island in 1896, which is still in full force and effect: 

Aliens may take, hold, transmit and con¬ 
vey real estate, and may use for and recover 
possession of the same, in the same w’ay and 
with the same effect as if they were citizens 
of the United States and no title to real es¬ 
tate shall be invalid on account of the alien¬ 
age of a former owner. (General Laws of 
Rhode Island, Revision of 1923 [Sec. 4246].) 

Kentucky 

The only real estate claimed in the bill of com¬ 
plaint which is referred to in the appellants’ brief 
is that which is located in Kentucky. The appel- 
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lants seem to ignore the effect of the decision of the 
highest court of Kentucky in the case of Ridley v. 
von Zedtwitz, 201 Ky. 513. In that case the Court 
of Appeals of Kentucky determined that the title 
to this identical land was vested in Waldemar Con¬ 
rad von Zedtwitz under the will of his mother and 

i 

that these appellants had no right to said property. 

In that case the three appellants herein an<^ one 
William R. Drake, similarly situated, instituted a 
suit in February, 1922, in the Circuit Court of! Jef¬ 
ferson County, Kentucky, on behalf of themselves 
and other unnamed heirs of Mrs. von Zedtwitz 
against Waldemar Conrad von Zedtwitz, and the 
United States Trust Company of New York! and 
Henry Cachard, Trustees under the will of Mary 
E. B. von Zedtwitz, deceased, in which they prayed 
“that all of the aforesaid real estate be declared to 
be the property of the plaintiffs and those on whose 
behalf thev sue, as their several interests may be 
made to appear, and that said Waldemar Conrad 
von Zedtwitz and said United States Trust Company 
of New’ York, and said Henry Cachard, as trustees 
under the will of said Mary E. B. von Zedtwitjz be 
adjudged to have no interest in said property or iany 
part thereof.” j 

It will thus be observed that the parties to that 
action are the same as the parties to the present 
suit except that the former case had an additional 

I 

plaintiff in the person of William R. Drake, and 1 , the 
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Alien Property Custodian was not a party 
defendant. 

*• • 

The same questions which are raised in the pres¬ 
ent case by the appellants were raised by them in 
the case of Ripley v. von Zedtvvitz, supra, and de¬ 
cided against them by the Kentucky courts. In 
that case the appellants based their right of recov¬ 
ery upon the same ground of title as that set up in 
the present case, as shown by the opinion of the 
court (p. 514) where it was said that— 

The right of recovery is based on the as¬ 
sumption that the title to the property had 
vested in plaintiffs as the next of kin of the 
testatrix for the reason that Waldemar, 
being a nonresident alien, could not take real 
property, or taking, could not hold for a 
longer period than eight years next after the 
final settlement of the estate of the testatrix, 
and that that period had long since expired. 

The defendants filed a general demurrer to the 

action which was sustained bv the Circuit Court in 

%/ 

an opinion rendered on July 7, 1922. The appel¬ 
lants appealed to the Court of Appeals of Kentucky 
which on December 4, 1923, by an unanimous 
opinion affirmed the decision of the Circuit Court. 
The opinion of the Court of Appeals contains a most 
learned review of the common law with respect to 
the right of an alien to take real estate, as well as 
an interpretation of the statutes of Kentucky con¬ 
cerning the right of an alien to take land bv descent 
or devise, i It holds that these appellants have no 
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right to this property, concluding with the following 
statement: 

i 

It follows that the appellants did noil show 
themselves entitled to the property an# that 
the demurrer to the petition, as amended, was 
properly sustained. 

| 

The foregoing decision of the Court of Appeals of 

Kentucky is an adjudication of the claim of |these 

! 

appellants to real estate located in that State, being 
the identical property claimed in the present suit. 
That decision is a construction of the laws of jKen- 
tucky concerning the passing of title to land to an 
alien by purchase. It follows a long line ol* de¬ 
cisions of the Kentucky Courts (J Elmendorf v. Car¬ 
michael, 13 Ky. (3 Litt.) 472; Louisville v. Gray, 
11 Ky. (1 Litt.) 146; White v. White, 59 Ky. (2 
Met.) 185; Dudley v. Grayson, 22 Ky. (6 T. B. 
Mon.) 259), and is in harmony with the Constitu¬ 
tion and laws of the United States. 

Inasmuch as the highest court of Kentucky has 
passed upon the identical claim of these appellants 
to the identical land here involved and has ield 

i 

that they have no title to said land or any v^lid 
claim thereto, the decision of said court is con¬ 
clusive against the appellants and must be i re¬ 
spected by this Court. The case presented in the 
Kentucky courts by these appellants asked that 

i 

they be declared the owners of certain land located 
within that State. The Kentucky courts, there¬ 
fore, clearly had jurisdiction to determine \he 

i 
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claim of said appellants to this land, and as the 
highest court of Kentucky has rendered a decision 
upon said claim it is entitled to be respected by all 
of the courts of the United States unless said de¬ 
cision is clearlv in conflict with the Constitution 

•/ 

and laws of the United States. Nothing has been 
shown in this case that said decision was contrary 
to the Constitution or laws of the United States. 
The decision, however, in fact is in harmony with 
the decisions of the Supreme Court of the United 
States. 

It is well established that where the title to real 
estate within a given State has been definitely de¬ 
termined by decisions of the courts of that State 
such decisions become the established law of such 
State, and the Federal Courts, consequently, will 
follow such decisions of the State Court even 
though the State rule is not approved in principle 
by the Federal Courts. This rule was long ago 
adopted by the Supreme Court of the United 
States. In the case of McKeen v. Delaney, 5 
Cranch, 22, 32, Chief Justice Marshall said: 

But, in construing the statutes of a state on 
which land titles depend, infinite mischief 
would ensue, should this court observe a dif¬ 
ferent rule from that which has been long 
established in the state. 

In Polk v. Wendell, 9 Cranch, 87, 98, Chief Jus¬ 
tice Marshall said: 

In cases depending on the statutes of a 
state, and more especially in those respect- 


ing titles to land, this court adopts t}ie con¬ 
struction of the state where that construction 
is settled, and can be ascertained. 

In the case of Walker v. State Harbor Commis¬ 
sioners, 17 Wall. 648, 651, Mr. Justice Field, jspeak- 


ing for the Supreme Court, said: 

It is not for us to express any opinion as 
to what would be our construction of ^he act 
had the Supreme Court of the state! (i. e., 
California) never spoken on the subject. 
In the construction of the statutes of a State, 
and especially those affecting titles to real 
property, where no Federal question prises, 
this court follows the adjudications <pf the 
highest court of the State. Its interpreta¬ 
tion is accepted as the true interpretation, 
whatever may be our opinion of its original 
soundness. 

See also Suydam v. Williamson, 24 How. 427, 
433; Jackson v. Cliew, 12 Wheat. 153; Beauregard 
v. New Orleans, 18 How. 497; Buchser v. Bu^hser, 
231 U. S. 157, 161; and Edward Hines Trustees v. 
Martin, 268 U. S. 458, and cases therein cited.! 


Ill 


The Treaty of 1828 between the United Stated and 
Prussia has no application whatever to the present case. 
That Treaty does not relate to cases where real estate 
passes by purchase or will, but only to cases whbre it 
passes by descent 

It is conceded that Article XIV of the Treaty 
with Prussia of 1828 is the only provision in! said 
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Treaty which has any possible application to the 
instant case. Said Article provides as follows: 

And when, on the death of any person 
holding real estate within the territories of 
one party, such real estate would by the laws 
of the land, descend on a citizen or subject of 
the other, were he not disqualified by alien¬ 
age, such citizen or subject shall be allowed a 
reasonable time to sell the same, and to with¬ 
draw the proceeds without molestation and 
exempt from all duties of detraction on the 
part of the Government of the respective 
States. 

It thus appears on the face of the bill of com¬ 
plaint that this treaty has no application whatever 
to the present case. The treaty deals only with the 
specific case where real estate passes by descent, 
and does not make any provision with respect to the 
passing of title to land by purchase or devise. 

The appellants set forth the English text of the 

treaty in their bill of complaint. (R. 11.) By a 

most curious, anomalous, and strained argument 

% 

the appellants contend that the French text of 
the treatv indicates that the words ‘ 4 descend on’’ 
were intended to include not only the passage of 
title by 4 ‘descent” as it is understood in American 
law, but also the transmission of title by devise. 
No authoritv whatever is submitted to show that the 
French text of this Article of the Treaty gives it 
any broader meaning than the English text. 
American courts, therefore, must construe this 
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treaty according to the meaning of the language 
employed in the English text. It is respectfully 

submitted that the point raised by the appellants 
with respect to the meaning of the French text 
of this treaty is wholly without legal merit. It 
can not be questioned but that the term 4 descend 
on” had a well-recognized meaning at the time 
this treaty was concluded, namely, the passage 
of title to land by inheritance, and in no other 
way. The language of the treaty show’s that it 
was not the purpose of the United States jto pro¬ 
hibit an alien to acquire land in the United States, 
but the contrary. The undoubted purpose of 
Article IV of the Treaty with Prussia was to re¬ 
move the disabilities of alienage with respect to 
the passing of title to lands by descent. Iiji other 
words, this treaty removed the rigors of the com¬ 
mon-law rule that an alien could not take lhnd by 
descent. Aliens being permitted by the common 
law, which applied generally in the United iStates 
at that time, to take title to land by purchase, there 
was no necessity for inserting any provision jin the 
treaty with respect to the transmission of title by 

i 

devise. It is, therefore, clear that the court! below 
was correct in holding that this treaty “ applies only 
where aliens take by descent and not by devise.” 
(R. 22.) ! 

The Court held further “ That rights granted by 
a treaty to aliens with respect to the acquisition and 
holding of real estate may be enlarged by state 
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laws. ” (R. 22.) This ruling of the Court is funda¬ 
mentally sound, as the right to regulate the acquisi¬ 
tion and holding of real estate is inherent in the 
states. A state, therefore, may enlarge rights 
granted to an alien by a treaty. A state is not 
limited in the enactment of legislation increasing 
the rights of an alien to acquire and hold land un¬ 
less it be iu a case where a treaty has specifically 
limited the rights of the alien with regard to the 

same matter. The Treaty of 1828 between the 

%/ 

United States and Prussia does not pretend to limit 
the rights of a Prussian national to acquire and 
hold lands in the United States, but it enlarged the 
rights of a Prussian subject in respect to lands 
passing to him by descent. 

The appellants seem to assume that it was the 
intention of the founding fathers that aliens should 
not own land in the United States; that any rights 
in this respect must be granted to them by the Fed¬ 
eral Government, and that the right of an alien 
to take and hold land is not a matter for legislation 

bv the various states. It is inconceivable that such 
* 

argument can be advanced seriously at this late 
date. The right of a state to enlarge the rights of 

an alien to take and hold land is clearly established 

•/ 

by the authorities. Blythe v. Hinckley, 180 U. S. 
333; Bollermann v. Blake, 24 Hun. (N. Y.) 187; 
El rich v. Weber, 114 Tenn. 711, 725. 

The real purpose of virtually all treaty provi¬ 
sions dealing with real property has been to enable 
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an alien to take and hold even though the state law 
where the land lies does not permit it. j 
In the famous case of Blythe v. Hincktyy, 180 
U. S. 333, a party owning certain land situated 
in California died intestate, leaving as his heir a 
British subject. The plaintiff in error, who was 
one of the next of kin of the decedent, contended 
that the British heir was incapable of taking the 
property upon the ground of alienage. The Conten¬ 
tions presented to the Supreme Court of the United 
States were that the alien heir could not t^ke be- 
cause she was a subject of Great Britain jat the 
time of the death of the intestate; that in t|he ab¬ 
sence of a treaty between the United States and 
Great Britain permitting an alien to take land there 
was no power in the State of California to legislate 
upon the subject; and that the statute of that state 
permitting an alien to take land was in violation of 
Article I of the Constitution of the United States, 
which provides that “no state shall enter into any 
treaty, alliance, or confederation.” The Supreme 
Court affirmed the judgment of the Supreme jCourt 
of California upholding the title of the alien heir. 
The Court said: j 

Plaintiff urges that never before Ms the 
question been directly passed upon by this 
court. If he means that it has never hereto¬ 
fore been asserted, that in the absence of any 
treaty whatever upon the subject, the state 
had no right to pass a law in regard io the 
inheritance of property within its borders 
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by an alien, counsel may be correct The 
absence of such a claim is not so extraordi- 

f 

nary as is the claim itself. * * * 

There has not been cited a single case 
where any doubt has been thrown upon the 
right of a state, in the absence of a treaty, to 
declare an alien capable of inheriting or 
taking property and holding the same within 
its borders. The treaties have always been 
for the purpose of enabling an alien to take 
even though the particular state may not 
have expressly permitted it. But no case has 
arisen where it was asserted or claimed that 
a state in the absence of a treaty might not 
itself permit an alien to take property within 
its limits. 

The appellants place considerable reliance upon 

the case of Miller v. Clausen, 299 Fed. 723. There 

one Andrew Hansen died intestate in Nebraska in 

1911, seized of certain real estate located in Morrill 

County of that state, and leaving surviving him his 

father and a number of brothers, sisters, nephews, 

and nieces, all of whom, except Catharina Clausen, 

a citizen of the United States, were citizens and 

residents of Germanv. The Nebraska statute of 

•/ 

descent and distribution disqualifies a nonresident 
alien heir from inheriting real property. The 
German heirs of the intestate never made any at¬ 
tempt to dispose of their interests in said real 
estate. 

Catharina Clausen brought a suit in the County 
Court of Morrill County, Nebraska, after the end of 



the recent war for the determination of the heirs of 
Andrew Hansen, and that court on September 21* 
1922, decreed that she was the sole heir of ^ndrew 
Hansen and qualified to take and hold said real 
estate. Thereafter, she instituted a suit against, 
the Alien Property Custodian in the District Court 
of the United States for the District of Nebraska 

I 

to recover said real estate, the same having been 
seized by the Custodian during the war. The Dis¬ 
trict Court entered a decree in her favor whidh was 
affirmed by the United States Circuit Court of Ap¬ 
peals for the Eighth Circuit. The Circuit Ccjmrt of 
Appeals held that inasmuch as the Germah heirs 
failed to dispose of their interests in this property 
within a reasonable time, there was a failure of the 
conditions imposed by the Treaty of 1828 between 
the United States and Prussia and that the fijll fee- 

i 

simple title vested in Catharina Clausen. That de¬ 
cision clearly has no bearing upon the present case 
because in the case at bar the land passed by devise 
and not by descent. Where land passes by descent 
to a German citizen in a state whose laws forbid an 
alien to take title to land by descent then it is neces¬ 
sary for the alien to dispose of the land within a 
reasonable time after the death of his intestate. 
However, where land passes to an alien by devise, 
as in the instant case, and such alien fails to dispose 
of the land within the time required by statute the 
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title does not then automatically vest in the Ameri¬ 
can heirs or next of kin of the devisor but remains 
in the alien devisee. The state only may question 
the title of the alien devisee. An American heir of 
an alien deyisor may in no case question the title of 
an alien devisee or sustain a claim to the property. 

CONCLUSION 

It is respectfully submitted that the decree of 
the Supreme Court of the District of Columbia 
entered herein on January 3, 1929, should be 
affirmed. 

Respectfully submitted, 

Leo A. Rover, 

Attorney of the United States in 
and for the District of Columbia, 
Thomas E. Rhodes, 

P. H. Marcum, 

Special Assistants to the Attorney General . 

Attorneys for the Appellees, Howard 
Sutherland, as Alien Property Cus¬ 
todian, and Walter O . Woods, as Treas¬ 
urer of the United States. 


V. S. GOVERNMENT PRINTING OFFICE: l»7» 


J 
































INDEX TO CITATIONS. 


PAGE 

Blythe v. Hinckley, 180 U. S. 333 . 30 

Bollermann v. Blake, 24 Hun (N. Y.) 187 33 

Ehrlich v. Weber, 114 Tenn. 711 .j. 34 

Hauenstein v. Lynham, 100 U. S. 483 11 

Kentucky v. von Zedtwitz (in Kentucky Circuit Court), 215 

Ky. 413; certiorari refused 273 U. S. 735 .i. 20 

Kentucky v. von Zedtwitz (in U. S. District Court) njot re- 

i 

ported 20 

Ripley v. von Zedtwitz, 201 Ky. 513 .|. 12 

Opinion printed in full in Appendix, p. 35. 

Techt v. Hughes, 229 N. Y. 222 j 12, 14 

Terrace v. L. L. Thompson, Atty. Genl., 263 U. S. 197 \ . 30 


Devlin on the Treaty Power, Sec. 257 .i. 33 

Kentucky Revised Statutes, Sec. 334 20 

New York Real Property Law, Sec. 10, Subd. 2.j. 14 

New York Real Property Law, Sec. 100 15 

Rhode Island General Laws, Sec. 4246 . i. 15 

i 

i 

Treaty with Prussia of 1828, Art. XIV 5,23 

War, Congressional Joint Resolution declaring terminatiop of, 14 











fflmtrt of Appeals 

of tiff Siatrat of (Enlumbia | 

January Term, 1929. 


No. 4924. 


GARNETT D. RIPLEY, et a/., | 

Plaintiffs and Appellants, 

against 

HOWARD SUTHERLAND, Alien Property Custodian of 
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Brief for Appellees Waldemar Conrad von Zedt- 
witz, and United States Trust Company of New 
York and Henry Cachard as Trustees Under 
the Will of Mary E. B. von Zedtwitz, Deceased, 
on Appeal from Decree Dismissing Bill. 

This is an appeal by the plaintiffs from a decree of 
the Supreme Court of the District of Columbia, filed Jan¬ 
uary 3,1929, dismissing the bill of complaint as to all the 
defendants. 

The Appeal Presents the Following Questions: 

1. Whether under the laws of New York, fchode Is- 

i 

land and Kentucky, as declared by statute Or by the 


i 

i 
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decisions of the highest courts of those states, collateral 
relatives of a testatrix have any interest in lands in those 
states which have been devised to an alien son of the 
testatrix; and whether such collateral relatives may main¬ 
tain an action against the alien or against the Alien Prop¬ 
erty Custodian after seizure by him of such lands, for the 
recovery thereof? 

2. If the preceding question is answered in the affirma¬ 
tive, does the treaty of 1828 between the United States 
and Prussia, now in force between the United States and 
the Republic of Germany, which provides in Article XIV 
thereof as follows: 

“And when, on the death of any person holding 
real estate within the territories of the one party, 
such real estate would by the laws of the land, de¬ 
scend on a citizen or subject of the other, were he 
not disqualified by alienage, such citizen or subject 
shall be allowed a reasonable time to sell the same, 
and to withdraw the proceeds without molestation 
and exempt from all duties of detraction on the 
part of the Government of the respective States”; 

apply to titles of aliens acquired by purchase, and does 
it prevent the states from granting to aliens the right 
to hold lands in those states for a longer time than is 
stipulated in that treaty? 

Plaintiffs’ Case as Set Out in the Bill. 

The suit is in equity, brought under Section 9, subdivi¬ 
sion (a) of the Trading with the Enemy Act by persons 
claiming to be the owners of certain property seized by 
the defendant the Alien Property Custodian or his prede¬ 
cessor in office as the property of the defendant von Zedt- 
witz, alleged to be a citizen of Germany (Transcript of 
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Record, fol. 3). The bill specifies the property claimed 
as certain real estate in Kentucky specifically described 
(fol. 11), certain real estate in New York City, identified 
by street number (fol. 12), and certain real estate in 
Rhode Island described as being “located at tfye corner 
of Kay and Ayrault Streets in Newport, Rhod^ Island” 
(ib.). It is alleged in the bill that the Custodian also 
seized “cash, stock, bonds and other securities” Which are 
alleged to have been “in whole, or large part, tnade up 
of the rents and profits and proceeds of sales of real 
estate aforesaid with accretions thereto and incoijne there¬ 
on” (fol. 16). It is alleged that the title to the r^al estate 
sought to be recovered was not in the alien defendant 
at the time of such seizure, but was in the plaintiffs and 
the other “heirs” of the alien’s mother (ib.). j 
The source of title and the plaintiffs’ contention as to 
its devolution are fully set out in the bill, wherein it is 
averred (fol. 8) that in clause Twelfth of the will of Wil¬ 
liam Shakespeare Caldwell it was provided that “the en¬ 
tire residue of his estate (including a large amount of real 
estate herein referred to) did go to his executors for the 
equal benefit of his daughters” Mary Gwendoline Byrd 
Caldwell and Mary Eliza Breckinridge Caldwell! (after¬ 
ward Mrs. von Zedtwitz), “her issue, appointees or next 
of kin,” and in case of “either of such daughters dying 
without issue or without having made effective disposi¬ 
tion of her interest in said decedent’s estate,” then to the 
survivor of such daughters; that the daughter Maiyf Gwen¬ 
doline Byrd Caldwell predeceased her sister, leaving no 
issue, and that “her entire interest and the power of ap¬ 
pointment of such interest in said William Shakespeare 
Caldwell’s estate therefore became fully vested in Mary 
Eliza Caldwell von Zedtwitz;” that by such Twelfth clause 
of the will of William Shakespeare Caldwell “it Was fur- 
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ther provided that after the death of either of his said 
daughters, leaving the whole or any part of her share not 
effectively disposed of, such daughter’s share should be 
conveyed and paid to the next of kin of such daughter. 

It is alleged (fol. 6) that Mrs. von Zedtwitz died Decem¬ 
ber 16, 1910, and (fol. 7) that by clause Seventh of her 
will she exercised the power of appointment vested in 
her in favor of her son, the defendant von Zedtwitz, 
whereby the title “vested in said Waldemar Conrad von 
Zedtwitz, to the extent that he could hold and take same 
by law.” It is thereafter alleged (fol. 9) that “by reason 
of the alienage” of such defendant and the failure of 
himself and of the trustees of the trusts under which 
title to the residuary estate was attempted to be vested 
in him “to sell said real estate and remove the proceeds 
thereof within a reasonable time” all the real estate be¬ 
came “vested in these plaintiffs and those entitled thereto, 
as their interests may appear.” 

The bill alleges (fol. 10) that by the Ninth clause of Mrs. 
von Zedtwitz’ will all her residuary estate was given to 
the defendant trustees in trust to pay the net income to 
her son until he should reach the age of thirty years 
and thereupon to transfer the whole of such property and 
any unpaid income to him absolutely and forever, or 
should he have died then to his testamentary appointees, 
or failing such appointment then to and among his lawful 
issue. It is then alleged that all the real estate in Ken¬ 
tucky, New York and Rhode Island above referred to 
was included in the real estate w T hich Mrs. von Zedtwitz 
undertook to dispose of by such Ninth clause of her will 
(fols. 10-12). 

It is alleged (fol. 12) that at the time of the probate of 
his mother’s will “and such attempted vesting of title, as 
aforesaid, in said Waldemar Conrad von Zedtwitz, he 
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was and has ever since remained, and is now, an alien,” 
a subject of the Kingdom of Prussia, the Germah Empire, 
and their political successors; that by Article 2ilV of the 
Treaty of 1828 between Prussia and the United States, in 
full force and effect up to April 6, 1917, it was provided 

i 

as follows: 

| 

“And when, on the death of any perso^i holding 
real estate within the territories of the orie party, 
such real estate would by the laws of the land, 
descend on a citizen or subject of the other, were 
he not disqualified by alienage, such citizen or sub¬ 
ject shall be allowed a reasonable time t<j> sell the 
same, and to withdraw the proceeds without moles¬ 
tation and exempt from all duties of detraction on 
the part of the Government of the respective 
States.” 

I 

j 

i 

It is alleged that at the time of Mrs. von Zedtwitz’ death 
she held the real estate referred to, within the territory 
of the United States “and that by the laws of ^he land 
such real estate would, except for his disability to take 
and hold the same on account of his alienage, have de¬ 
scended unto the defendant von Zedtwitz (fol. 13). 

It is further alleged that “by the laws of Kentucky, 

New York and Rhode Island and of each of thri United 

| 

States wherein any of said real estate was located,” the 
defendant von Zedtwitz “could not, and did not ,j take or 
hold any of said real estate except for the purpose, and 
to the extent, provided for in the aforesaid Fourteenth 
Article of said treaty ” (ib.; italics ours). No statute of any 
of the states to that effect is specifically referred to or 

I 

quoted. 

It is alleged that the defendant von Zedtwitz and his 
guardian and the defendant trustees have wholly failed 
within a reasonable time to sell the real estate arid with- 


i 


6 


draw the proceeds, and that the term of two years from 
Mrs. von Zedtwitz’ death on December 16, 1910, would 
have been a reasonable time therefor, and that “there¬ 
upon, if not prior thereto, the defendant von Zedtwitz 
became and has since remained incapable of taking or 
holding said real estate” (fols. 13, 14), and consequently 
that the plaintiffs “and the other heirs and descendants 
of Warner L. Wormeley and Marie Carter Hall” and of 
the latter's brothers and sisters as next of kin of Mrs. von 
Zedtwitz are now vested with the title thereto (fol. 14). 

Comment. 

It is evident that the maintenance of the plaintiffs’ 
cause of action was dependent on its fundamental premise 
that under the laws of the states, or of some of them, 
where the real estate was located, Kentucky, New York 
and Rhode Island, it was as a matter of law true, first, 
that title in the defendant von Zedtwitz had failed by rea¬ 
son of his alienage; and second, that such title had vested 
in the plaintiffs and the other persons referred to in the 
bill, who, with them, would collectively have been the 
“heirs” had von Zedtwitz never existed and had his de¬ 
visor died intestate. No other title in the plaintiffs is 
alleged in the bill. It appears on the face of the bill that 
the title of von Zedtwitz was a title by purchase as dis¬ 
tinguished from a title by descent, as his rights admittedly 
came by testamentary instruments. 

The plaintiffs' theory (so far as we can decipher a the¬ 
ory) seems to be that in cases where by reason of his 
alienage a citizen of Prussia fails, under the laws of a 
particular state in the United States, to succeed to a 
title to land in that state which but for his alienage would 
have vested in him, the effect of the treaty is to fix a time 
during which he shall nevertheless have the right to sell 


7 


or dispose of the land, and that the time thus fiied serves 
also as a period of limitation, after whose expiration he 
has no right to sell or dispose of the land. The time is 
defined in the treaty as “a reasonable time,” and this, 
the bill avers, means two years (fol. 13). 

It will be shown, however, that this would nc^t aid the 
plaintiffs, because it conclusively appears that under the 
laws of Kentucky, New York and Rhode Island, the title 
devised to von Zedtwitz did not fail by reason of his 
alienage. In New York and Rhode Island it was wholly 
unaffected by his alienage, and in Kentucky it was good 
against all the world except that Commonwealth, which 
is making no claim here; so that under no circumstances 
did any estate, title or interest or any kind p^ss under 
the laws of the states to the plaintiffs. 

Plaintiffs have evolved a corollary to their ^hesis as 
above stated, and apparently contend that evefi though 
this is not one of the cases described in the treaty, where 
“according to the laws of the land” (that is, of the state);, 
the person succeeding to the land would be “disqualified 
by alienage,” nevertheless the treaty must be considered 
as the plenary and exclusive codification of the whole law 
of alien succession and alien tenures, effective, exclusive 
and paramount throughout the United States an^ super¬ 
seding all state statutes and judicial decisions eveh though 
such statutes and decisions might confer on aliens rights 
more extensive than those stipulated in the treaty; and 
further that the treaty has deprived the states of all right 
to take such aliens’ property by escheat. As a sweeping 
and final conclusion the plaintiffs seem to claim that, no 
matter how liberal the laws of a state may be* never¬ 
theless aliens who are Prussian or German subjects shall 
have only such rights to take or hold land as are specifi¬ 
cally enumerated in the treaty; in other words, that in 
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addition to its being beyond the power of the state to 
narrow or cut down the rights secured to aliens by treaty, 
it is equally beyond their power to enlarge those rights. 

Unless von Zedtwitz’ succession to the title to the land 
comes within the language of the treaty, then manifestly 
the treaty has no bearing on the case and it is immaterial 
whether or not it imposes a maximum time limit for an 
alien to dispose of land in those cases that do fall within 
its provisions. If, on the other hand, von Zedtwitz’ suc¬ 
cession was one within the purview of the treaty, which 
admittedly is operative as stipulating a minimum of right, 
then it would be necessary to consider whether the intent 
or effect of the treaty was to deprive the states of their 
right of escheat and to make the prescribed treaty mini¬ 
mum stand also as a maximum time limit after whose ex¬ 
piration neither the alien nor the states would have any 
rights in the land, and if so, in whom such interest in 
the land vested. 


The Decision Below. 

The court below held that the present case was not one 
coming within the terms of the treaty at all, because the 
treaty made provision only for cases where land passed 
to an alien by descent , whereas the present case was 
admittedly one of succession not by descent but by devise , 
that is, by purchase as distinguished from descent (fol. 
27). The treaty was invoked by the plaintiffs as cutting 
dowm von Zedtwitz’ rights below those given him by the 
law r s of Kentucky, for, as will be pointed out, the court of 
last resort in Kentucky has decided on an identical state of 
facts that these very plaintiffs have no estate or right in 
the property. Therefore the determination of the court 
below that the treaty had no application and did not 
cover such a case definitely and inevitably negatived any 
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cause of action in the plaintiffs and impelled a dismissal 
of the bill. 

i 

The court, however, went farther, and pointed out that 
even on the assumption that the case were one coming 
within the scope of the treaty, nevertheless the Only effect 
of the treaty was to provide, as to cases within its scope, 
a minimum period of grace during which as a matter of 
right secured by international agreement the alien should 
have the absolute right to dispose of the land, and that 
there was nothing in the treaty preventing any state from 
giving an alien as much more time as it might choose; in 
other words, 

“That rights granted by treaty to aliens! with re¬ 
spect to the acquisition and holding of real estate 
may be enlarged by State laws” (fol. 27) L 

i 

In view of the court’s ruling that the case was npt within 
the scope of the treaty at all, it was unnecessary to con¬ 
sider whether the law of any state might permissibly 
afford a time, longer than that stipulated by the treaty, 
within which persons not within the protection of the 
treaty should nevertheless have the right to dispose of 
their property. But as that question was in fact also 
considered by the court below and is much disqussed in 
appellants’ brief, it will be examined in this brief. 


i 
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I. 

The title of an alien taking by devise is not de¬ 
feated in favor of the devisor’s citizen collateral 
relatives. The only one having any rights para¬ 
mount to those of the alien is the State. 

(a) | 

At common law, in the case of property devised to 

AN ALIEN, NO RIGHTS PASSED TO THE COLLATERAL RELATIVES 

OF THE DEVISOR NOT DISQUALIFIED BY ALIENAGE. Noi ONE BUT 

i 

THE STATE TOOK ANY RIGHT OR TITLE SUPERIOR TO THAT OiF 
THE ALIEN. 

At common law an alien was not disqualified, in favor 
of private persons, from taking or holding re^il estate 
by purchase, that is by grant or devise, an(| in the 
absence of a statute changing this rule he is nbt so dis¬ 
qualified. It is only in favor of the state that the law 
creates a disability on the part of the alien, and it is 
not effective even in favor of the state unless ^nd until 
by office found or proceedings for forfeiture oif escheat 
the state enforces its paramount claim. 

There is no conflict of authorities on this poijnt. The 
rule has been repeatedly stated both in the Fedbral and 
State courts. Thus in Hauenstein v. Lynham (}00 U. S. 
483, 484), the court says: 

“The common law as to aliens * * *t by that 
law aliens are incapable of taking by descent or 
inheritance, for they are not allowed to fyave any 
inheritable blood in them. 2 Bla. Com. 249. But 
they may take by grant or devise though not by 
descent . In other words, they may take by the 
act of a party, but not by operation of law; and 
they may convey or devise to another, but such 
a title is always liable to be divested at the pleas- 


i 







12 


ure of the sovereign by office found. In such cases 
the sovereign, until entitled by office found or its 
equivalent, cannot pass the title to a grantee. In 
these respects there is no difference between an 
alien friend and an alien enemy. Fairfax's Devisee 
v. Hunter s Lessee, 7 Cranch. 603” (italics ours). 

The rule is briefly stated to the same effect in Techt 
v. Hughes (229 N. Y. 222, 226); 

“The rule at common law was that aliens might 
take lands by purchase, and hold until office found, 
but could take nothing by descent ( Martin v. 
Hunter's Lessee, 1 Wheat. 304; Hauenstein v. Lyn- 
ham, 100 U. S. 483; Haley v. Sheridan, 190 N. Y. 
331; 2 Kent’s Comm. 54).” 

The common law principle is clearly stated in Ripley 
v. von Zedtwitz (201 Ky. 513, 514, 515): 

“The common law principles governing the tak¬ 
ing and holding of real property by aliens may be 
summarized as follows: 

“1. (a) An alien cannot take by descent, (b) 

If all the heirs of the intestate are aliens, the title 
escheats to the state without office found, (c) If 
there are other heirs capable of inheriting, the title 
vests in them. 

“2. (a) A non-resident alien may take by act 

of the parties, that is, by grant, deed or will, (b) 
He may hold against all the world except the state, 
(c) He may hold even as against the state until 
office found or other equivalent act. (d) In this 
regard no distinction is made between alien friends 
and alien enemies. 

“Fairfax v. Hunter, 7 Cranch. 603 (U. S.); Yeaker 
v. Yeaker, 4 Met. 33, 81 Am. Dec. 530; White v. 
White, 2 Met. 185; Trimble v. Harrison, 1 B. Mon. 
140; Fry v. Smith, 2 Dana 38; Stevenson v. Dunlap, 
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7 T. B. Mon. 134; Elmendorf v. Carmichael, 3 Litt. 
472, 14 Am. Dec. 86; Louisville v. Gray, 1 Litt. 146; 
Hunt v. Warnicke, Hard. 66; Crutcheii v. Hord, 
4 Bush. 360; 2 Bl. Com. 249; 2 Kent, Com. 560, 
Jackson v. Green, 7 Wend. 335; Orr v.! Hodgson, 
17 U. S., 4 Wheat. 453, 4 L. Ed. 613.” j 

So far as the bill makes claim to lands indefinitely 
described as being somewhere in the United ^tates, but 
no more specifically located, assuming that sqch an in¬ 
definite allegation can be effective in stating s[ cause of 
action, the presumption must be that the conkmon law 
prevails, and as no title is alleged to any property any¬ 
where except that derived from the wills ofj William 
Shakespeare Caldwell and Mrs. von Zedtwit^, and as 
neither of these wills gives anything to the plaintiffs, 
and as at the common law alienage is not a ground of 
disqualification except in case of descent, which is ad¬ 
mittedly not the case here, it seems unnecessary to con¬ 
sider in further detail anything but the law of New York, 
Rhode Island and Kentucky. Those are the oply states 
in which it is alleged that there was any real estate 
seized by the Alien Property Custodian, and there was 
in fact no land of the alien in any other state, j 
Any claim as to New York and Rhode Islapd is ap¬ 
parently abandoned, as nothing is said about th^m in the 
brief. In those states the disqualification of aliejnage has 
long been abolished by statute, and it is unnecessary to 
do more than refer to the statutes. 


(b> | 

I 

New York. 

i 

In New York the defendant von Zedtwitz’ property 
would not even be subject to escheat by the state. The 


! 
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Real Property Law of that state provides. Section 10, Sub¬ 
division 2: 

“Alien friends are empowered to take, hold, 
transmit and dispose of real property within this 
state in the same manner as native born citizens 
and their heirs and devisees to take the same in 
the same manner as citizens.” 

This section, re-enacted in its present form in 1909, 
was derived from the Real Property Law of 1896, section 
2 as amended. All these dates are earlier than the death 
of Mrs. von Zedtwitz in 1910, and of course far earlier 
than the dates at which the defendant von Zedtwitz be¬ 
came of age and reached the age of thirty. The latter 
dates do not appear on the face of the bill, although 
it is recited in the Kentucky case above quoted at page 
514, in which it appears that the defendant von Zedtwitz 
was born May 8, 1896, so that he became thirty years of 
age on May 7, 1926. Both at the time of his mother’s 
death in 1910 and at his attainment of thirty years in 1926, 
at which latter date the devises to him became effective, 
he was an “alien friend,” as on neither of these dates was 
there war between the United States and Germany. Ex¬ 
istence of the state of war with Germany was declared 
by Congress April 6, 1917, and the state of war was “de¬ 
clared at an end” by joint resolution approved July 2, 
1921 (U. S. Statutes at Large, Vol. 42, Part I, Chapter 40, 
p. 105). The term “alien friend” in the statute just cited 
means the citizen of a country not at war with the United 
States. 

Techt v. Hughes, 229 N. Y. 222. 

Moreover, until May 7, 1926, the title to the real estate 
was in the trustees under the will of Mrs. von Zedtwitz, 


who were not aliens. Under the law of New] York the 
entire estate was vested in the trustees: 

“Except as otherwise prescribed in this chapter, 
an express trust, valid as such in its creation, shall 
vest in the trustee the legal estate subject only to 
the execution of the trust, and the beneficiary shall 
not take any legal estate or interest in the property, 
but may enforce the performance of the trust.” 

New York Real Property Law, Sec. 100. 

(c> j 

Rhode Island. 

] 

In Rhode Island the bar of alienage has been wholly 
removed for many years. There is no distinction between 
alien friends and alien enemies. Even the coihmon law 
disqualification, as against the state, in the cas^ of prop¬ 
erty passing by descent has been abolished. Aliens and 
citizens stand on precisely the same footing. 

“Aliens may take, hold, transmit and convey real 
estate, and may sue for and recover possession of 
the same, in the same way and with the same effect 
as if they were citizens of the United States, and no 
title to real estate shall be invalid on account of 

j 

the alienage of a former owner.” 

General Laws, Revision of 1923 (Sec. 4246) : Ch. 
296, Sec. 4; continued from Gen. Laws^ Revision 
of 1909, Ch. 252, Sec. 4. 

! 

(d) 

Kentucky. 

I 

i 

The Kentucky Judgments Conclusive Against the 

Appellants. 

The plaintiffs’ bill and their brief on this appeal blandly 
ignore the adjudication already made by the court of last 
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resort of Kentucky. One may read both the bill and the 
brief from beginning to end without learning or having 
it remotely suggested that precisely the same contention 
as is now made in this action had already been made in 
Kentucky, tiiat the same theory of the law of the land and 
of the devolution of land under the Kentucky law had 
been made there, and that these questions and “the law 
of the land,” specifically the law of Kentucky, had been 
definitely determined. 

The plaintiffs claim that when the Alien Property Cus¬ 
todian seized this land as belonging to the alien defend¬ 
ant von Zedtwitz, the iand did not belong to von Zedtwitz 
but to these plaintiffs and that the reason it belonged 
to the plaintiffs was that under the law of Kentucky, von 
Zedtwitz had had in the land nothing but a base or de¬ 
terminable fee, which had in fact terminated, and that 
the rest of the estate, the “reversionary interest or re¬ 
mainder” belonged to these plaintiffs. 

This case being heard on a motion to dismiss, the judg¬ 
ments of the Kentucky courts are not available here as 
res ad judicata. Their authority is controlling on the prin¬ 
ciple, not of res ad judicata, but of stare decisis. They 
are judgments rendered not merely on similar facts, but 
on precisely the identical facts between the same parties. 

So far as any facts not fully appearing in the opinions 
in the Kentucky courts are relevant in understanding 
and applying these opinions, they are part of the judicial 
records of which this court will take judicial notice. 

History of the Litigation in Kentucky. 

On February 24, 1922, suit No. 129 was filed in the Jef¬ 
ferson Circuit Court, Chancery Branch, First Division. 
Its title was as follows: 
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Garnett D. Ripley and William R. Drake, 
suing in their own right. Carter W. Worme- 
ley and Spottswood B. Hall, suing in their 
own right, and on behalf of the other hpirs 
of Warner L. Wormeley, deceased, ^nd 
Maria Carter Hall Wormeley Caldwell, 'de¬ 
ceased. 

Plaintiffs, 

us. 

Waldemar Conrad von Zedtwitz, ^nd 
United States Trust Company of New Ybrk 
and Henry Cachard, Trustees, under the WiN 
of Mary E. B. von Zedtwitz, deceased. 

Defendants. 

i 

■ 

All the plaintiffs in the present action, namety, Garnett 
D. Ripley, Carter W. Wormeley and Spottswood B. Hall, 
were plaintiffs in such Kentucky action. 

This action was commenced subsequently to tpe present 
action in the District of Columbia, but the Alien Prop¬ 
erty Custodian was not made a party to the [Kentucky 
suit nor the fact of his seizure of the property! involved 
disclosed to the Kentucky court, although the seizure was 
known to the plaintiffs and had been alleged in| the pres¬ 
ent District of Columbia action. 

The allegations of the petition in the Kentucky suit 
were substantially identical with those in the present suit 
in the District of Columbia, except that there was no 
reference to the Alien Property Custodian or his seizure 
of the property. The same real estate is described in both 
actions, and the prayer of the Kentucky petition was as 
follows: 


“Wherefore, plaintiffs pray that the plaintiffs. 
Carter W. Wormeley and Spottswood Bj Hall, be 
allowed to prosecute this action in theiif own be- 
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half and for, and on behalf of all other heirs and 
descendants of Warner L. Wormeley and Maria 
Carter Hall Wormeley Caldwell, and of all other 
heirs and descendants of the brothers and sisters 
of said Maria Carter Hall Wormeley Caldwell, 
having a common or general interest with them in 
the estate left by said Mary Eliza Breckinridge von 
Zedtwitz, deceased; that all of the aforesaid real 
estate be declared to be the property of the plain¬ 
tiffs and those on whose behalf they sue, as their 
several interests may be made to appear, and that 
said Waldemar Conrad von Zedtwitz and said 
United States Trust Company of New York, and 
said Henry Cachard, as trustees under the will of 
said Mary E. B. von Zedtwitz be adjudged to have 
no interest in said property or any part thereof; 
that said defendants be compelled to give an ac¬ 
counting and show in detail all rents, interest, 
profits and income of every kind received or ac¬ 
crued upon all of said property and proceeds of 
sale of all property sold or disposed of since De¬ 
cember 16, 1912, together with proceeds of sales 
prior to Dec. 16th, 1912, not withdrawn as afore¬ 
said, together with all interest or profits earned or 
received upon all of said funds, and that plaintiffs 
be given judgment against defendants for the ag¬ 
gregate amount so shown, with interest thereon 
from this date until paid.” 

On April 29, 1922, a general demurrer was filed by the 
defendants. Oh May 27, 1922, the plaintiffs filed an 
amended petition setting up the defendant von Zedtwitz’ 
German nationality. On July 7, 1922, the Circuit Court 
of Kentucky filed an opinion sustaining the general de¬ 
murrer to the petition as amended. 

The case was appealed by the plaintiffs to the Court 
of Appeals of Kentucky. That court, on December 4, 
1923, rendered an opinion reported in 201 Ky. 513. From 
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that case we have already made a citation ih general 
terms of the common law rule. That it is exactly in 
point is shown by the fact that precisely the sanfie alleged 
source and ground of title was set up as is set up in the 
bill here. As the court says: 

I 

“The right of recovery is based on the assumption 
that the title to the property had vested in plain- 
tift's as the next of kin of the testatrix for the rea¬ 
son that Waldemar, being a non-residbnt alien, 
could not take real property, or taking, bould not 
hold for a longer period than eight years ^iext after 
the final settlement of the estate of testatrix, and 
that that period had long since expired” (p. 514). 

In this case, therefore, we have at first hand authoritative 
exposition of the “law of the land” claimed by jhe plain- 
tills to disqualify von Zedtwitz and to make the plaintiffs 

l 

the owners of his property. In this case the cotirt states 
the general rule in the language already qupted, and 
devotes the rest of its opinion to an examination of the 
claim that there had been such statutory modification in 
Kentucky of the common law rule in respect to lands 
passing to aliens by purchase as to disqualify them in 
that state from taking land by devise. Practically the 
entire opinion is devoted to the examination of this con¬ 
tention. The court says: “The only question \o be de¬ 
termined, then, is whether appellants have any right to 
the property” (p. 519), and after examining all the con¬ 
tentions made by the plaintiffs in that case, 'Who were 
the identical plaintiffs in the present action, making the 

identical claim now made, the court concludes (pi. 519): 

i 

“It follows that appellants did not shojw them¬ 
selves entitled to the property, and that th^ demur¬ 
rer to the petition as amended was properly sus¬ 
tained.” 


i 
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This opinion of the Court of Appeals of Kentucky (201 
Ky. 513) is printed in full as an appendix to this brief. 

Following the dismissal of the suit brought by the col¬ 
lateral heirs, the Commonwealth of Kentucky, on Decem¬ 
ber 20,1923, filed suit in Kentucky in the Jefferson Circuit 
Court, Chancery Branch, Second Division, against the 
same defendants, seeking to escheat a part of the same 
real property. The Alien Property Custodian was not 
made a party, but filed an intervening petition on April 29, 
1924. On May 13, 1925, the Commonwealth demurred to 
this intervening petition. On July 13, 1925, the Circuit 
Court rendered an opinion holding that as the property 
had been seized by the Alien Property Custodian the State 
courts, because of the provisions of the Trading with the 
Enemy Act, had no jurisdiction. The Commonwealth 
appealed, and on June 25, 1926, the Court of Appeals af¬ 
firmed the judgment, rendering an opinion, reported in 
215 Ky. 413. The Commonwealth’s petition to the 
Supreme Court of the United States for certiorari was 
denied (273 U. S. 735). 

Subsequently, the Commonwealth filed a similar escheat 
suit in the United States District Court for both the 
Eastern and Western Districts of Kentucky. In this suit 
the cause was heard on its merits and the Common¬ 
wealth’s petition dismissed. The case is not reported, but 
the ground of the decision was that as the defendant von 
Zedtwitz had taken out his first citizenship papers his 
property, under the provisions of Section 334 of the 
Revised Statutes of Kentucky, was not subject to escheat. 
An appeal from this decision was taken and subsequently 
withdrawn. 

On July 1, 1924, a lis pendens was filed by the plain¬ 
tiffs in the office of the Clerk of the Jefferson County 
Court in Louisville, Kentucky. This lis pendens , entitled 
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in the present action, “Supreme Court of the District of 
Columbia,” recited that the present plaintiffs, naming 
them, 

“suing in their own right, and said Carter W. 
Wormeley, and Spotswood B. Hall, suini* on behalf 
of the other heirs of Warner L. Wormeley, de¬ 
ceased, and Maria Carter Hall Wormeley Caldwell, 
deceased, have filed action in equity N<^. 39732, in 
the Supreme Court of the District of j Columbia, 
claiming title as against said Waldem^r Conrad 
Von Zedtwitz, United States Trust Cdmpany of 
New York, and Henry Cachard, Trustee^ under the 
will of Mary E. B. Von Zedtwitz, deceased, to all 
real estate in the City of Louisville, and Jefferson 
County, belonging to the said Mary El B.jVon Zedt¬ 
witz, at the time of her death, not previously sold 
and conveyed.” 

This is followed by a general description of ; the prop¬ 
erty. 

On the state of facts shown here in the bill, it is there- 

I 

fore manifest that as a matter of law the plaintiffs have 
no title to nor interest in any part of the property and 
therefore are not entitled to maintain an action jfor its re- 

i 

covery from the Alien Property Custodian or from any of 
the other defendants. 

The source of plaintiffs’ alleged title to the Kentucky 
property is fully set out in the bill. It is established 
by the decisions of the Kentucky courts that an alien 
succeeding to property by devise under such circum¬ 
stances and by such instruments as those described in the 
bill does not lose his title to persons bearing to such 
alien’s devisor the relation ascribed to the plaintiffs in the 
bill. Those decisions establish that “by the lhw of the 
land” the only one that in such a situation could take 
any interest in Kentucky lands adverse to the alien would 
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be the Commonwealth of Kentucky. That as against von 
Zedtwitz the commonwealth has no such rights depends 
on a fact recited in the opinion in one of the cases de¬ 
cided in Kentucky but not appearing on the face of the 
bill in the present action, namely, the declaration by von 
Zedtwitz of his intention to become a citizen, but that has 
to do only with a question between von Zedtwitz and 
the commonwealth, and even if the commonwealth had 
any rights that fact would not aid the plaintiffs. 

Whatever limitation there may originally have been 

ON THE TITLE OF THE ALIEN DEVISEE, THE ONLY OTHER INTER¬ 
EST OR ESTATE WAS IN THE COMMONWEALTH OF KENTUCKY 
AND NOT IN THE PLAINTIFFS. 

The appellants’ contention, reiterated in varying form 
throughout the brief, is that on the death of the testatrix 
the estate in the land was made up of two components: 

(1) “A base, conditional, or terminable estate” 
(Brief, p. 14). 

(2) “A contingent remainder, or limited rever¬ 
sionary interest” (Brief, p. 16) in some one other 
than the alien devisee. 

How far and in what way the appellants claim that the 
estate taken by von Zedtwitz under the devise, fell short 
of being absolute title is indicated on page 15 of their 
brief: 

“It necessarily follows that * * * to such ex¬ 

tent, as the grantee or devisee is incapacitated in 
law to take, it is impossible for a full and complete 
title to pass.” 

Even on this theory, under the law of Kentucky, the 
extent to which the estate taken by von Zedtwitz fell 
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i 

short (by reason of his being in any way “incapacitated 
by law to take”), of being an absolute title wa$ measured 
with absolute precision by the right of the Commonwealth 
to enforce an escheat. 

I 

The incomplete title taken by the devisee, and the con¬ 
tingent right of escheat taken by the Common[wealth, to¬ 
gether made up the absolute title. Collectively they com¬ 
pletely exhausted it, and outside of these two components 
of the absolute title there was no scrap or scintilla of title 
in any one. 

Thus the appellants’ elaborate and reiterated' insistence 
on the duality or composite character of the estate at the 
death of the testatrix, on the conditional or terminable 
character of the devisee’s estate, in no way laysj a founda¬ 
tion for asserting any title in the appellants . i Granting 
the limited character of the devisee’s immediate estate, 
the only remainder or other interest of any kind that was 
in any one else was in the Commonwealth of Kentucky. 
The collateral heirs are completely out of the picture, and 
the “contingent remainder, or limited reversionary inter¬ 
est” attributed to them is a phantom of counsel’s imagi¬ 
nation. 

i 

i 

i 

i 

i 

ii. 

i 

The treaty with Prussia has no bearing on the 
present case, the treaty having to do only with the 
specific case of property passing by descent or in¬ 
heritance, and not making or purporting to make 
any provision for cases of transmission by purchase 
as distinguished from descent. j 

It thus appears on the face of the bill that so far as the 
land in Kentucky is concerned the case is not one of those 
provided for in Article XIV of the treaty with Prussia, 
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on which the plaintiffs’ entire claim is based. That article 
provides, as stated in the bill: 

“And when, on the death of any person holding 
real estate within the territories of the one party, 
such real estate would by the laws of the land, de¬ 
scend on a citizen or subject of the other, were he 
not disqualified by alienage, such citizen or subject 
shall be allowed a reasonable time to sell the same, 
and to withdraw the proceeds without molestation 
and exempt from all duties of detraction on the 
part of the Government of the respective States.” 

The present case is not one “when * * * rea i estate 

would bv the laws of the land descend on a citizen or 
subject” of Prussia or the German Empire “were he not 
disqualified by alienage.” Even assuming that a case of 
devise could be considered a case where the property 
would bv the law of the land “descend” on anv one, the 
Kentucky courts have decided that one in von Zedtwitz’ 
situation was not “disqualified by alienage” from taking 
and holding land thus passing, and the indulgence as¬ 
sured by the treaty never had application nor occasion 
for invoking its application. The treaty is simply not 
involved, and the question of how much or how little 
grace it would have afforded von Zedtwitz had he needed 
to invoke it is w’holly immaterial. 

However, this is admittedly a case of transmission by 
devise and not by descent. No land has “descended on” 
anv one, and it was to such cases only that the treaty w r as 
addressed. Under the common law where land “de¬ 
scended on” an alien he simply could not succeed to it. 
The descent was nullified, the theory of the law being 
that an alien had no blood capable of inheritance. This 
was such a serious matter, it seemed so inconsistent with 
enlightened ideas of the intercourse of nations, that it has 
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long been almost a routine part of treaties that provi¬ 
sion should be made for averting this automatic wiping 

i 

out of property rights. Such a treaty as that with Prus¬ 
sia, quoted in the bill, is typical. It prevents the auto- 

I 

matic extinction of rights on the strength of a legal prin¬ 
ciple that in the enlightened intercourse of pations can 
hardly be regarded as other than obsolescent. 

For the altogether different case of land passing to 
aliens by purchase or devise there was not the same need 
of remedial international agreement. To such a succes¬ 
sion tiie common law applied no such instant, automatic 
and wholly destructive confiscation for the benefit of 
private individuals. In cases of transmission t\) aliens by 
purchase, including devise, the only one that might de¬ 
feat the title was the state, and even the statej could not 
do so except by formal and deliberate escheat proceedings 
in the nature of office found. Without the aid of a treaty 
aliens usually had in fact under the state lawsi a reason¬ 
able time within which to dispose of land acquired by pur¬ 
chase or devise, so that there was a natural an4 practical 
reason for confining the treaty to those obviopsly harsh 
and unjust cases where unless relieved by treaty aliens 
might suffer instant and irrevocable loss of their lands. 
But whatever the reason for confining the treaty to cases 
of descent, the treaty was in fact so confined. 

In appellants’ brief there is an argument (pp. 26-27) 
that the French text of the treaty indicates that {he words 
“descend on” were intended to include transmission by 
devise. In the French text printed as an appendix to 

appellants’ brief the English words | 

, j 

“where, on the death of any person holding real 
estate within the territories of the one p^rty, such 
real estate would by the laws of the land; descend 
on a citizen or subject of the other,” etc., j 
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are rendered by 

“Et si, par la mort de quelque personne pos- 
sedant des biens-fonds sur le temtoire de l’une 
des Parties Contractantes, ces biens-fonds venoient 
a passer , selon les lois du pays a un citoyen ou 
sujet d' l’autre partie,” etc. 

The expression “venoient a passer a” is evidently a 
technical legal term, and without some more informing 
and authoritative interpretation than its mere appear¬ 
ance one would not be justified in saying that it has a 
broader meaning than our “would descend on.” But in 
the English text of the treaty we have the contemporary 
official and agreed translation into the only language 
which was the tongue of either of the contracting par¬ 
ties, from which it appears that the French “passer a” 
means precisely what one may well have taken it to 
mean, namely, “descend on.” To indicate the voluntary 
act whereby a devisor transmits land to his devisee, a 
verb used intransitively, such as “passer,” immediately 
following a reference to the former owner’s death, hardly 
seems appropriate. 

However, consideration of the French text is of no 
more than academic interest. The language of the treaty, 
in the tongue of this court and country, is the English 
language, and in that language “descend on” does not 
mean and never did mean “be transmitted by will to” 
and it is profitless to speculate on what might have been 
argued to be the possible legal connotation of the cor¬ 
responding French words had that meaning been left 
without official definition in the contemporary English 
original. 
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III. 

I 

Even if the treaty were applicable to aliens 9 titles 
taken by devise it neither restricts nor ptirports to 
restrict the power of the states to enlargej the mini¬ 
mum rights guaranteed to aliens by the treaty. 

Plaintiff’s theory seems to be that it was the intention 
of the framers of the federal constitution t|o deny to 
the states all power of legislature in respect to the tenure 

j 

of land by aliens and to vest this power in the federal 
government. It is almost needless to say that no re¬ 
ported cases are cited in support of this extraordinary 
proposition. For nearly a century and a half the statutes 
of the states have formulated the varying policies adopted 
in regard to alien ownership of land. It may lpe granted 
for the sake of argument that paramount authority exists 
in the treaty-making power to override state lapd statutes 
to whatever extent may be necessary to secure to sub¬ 
jects of foreign powers with whom our government may 
conclude treaties the rights given by such treaties and 
that when the treaty-making power has spoken its fiat 
is law. Treaties made under the authority of the United 
States are declared by the constitution to be p^rt of the 
supreme law of the land. 

To this the argument of the appellants would add a 

I 

novel and extraordinary corollary. It seems tp be con¬ 
tended that the whole subject of permissible alien tenures 
of land within the states lies within the exclusive powers 
of the federal government, that only such alieii tenures 

I 

are lawful as are provided for by act of the federal gov¬ 
ernment, and that the normal organ for the formulation, 
declaration and exercise of such act is the treaty-making 
power of the federal executive. 
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Nowhere in appellants’ brief does counsel come to earth 
long enough to state with precision his thesis. There are 
observations and quotations on the evils of “absentee 
landlordism,” advanced (p. 31) as having as “a matter 
of common knowledge,” been “one of the principal rea¬ 
sons for the establishment of the federal government.” 
It is then said that “the people of the colonies . 
were impelled to take from the colonies or states all 
vestige of power for dealing with foreign countries and 
to lodge this power and authority absolutely in the federal 
government.” Counsel seems to regard the whole subject 
of the tenure of land by aliens as an instance of “dealing 
with foreign countries” and therefore exclusively wdthin 
the power of the federal government. 

For this extraordinary view naturally no authorities 
are cited. There is much in the brief about the menace 
to our country of alien ownership of land, including for 
example (p. 35) “the possible establishment of offensive 
depots for the use of flying machines, the manufacture of 
poison gas, and the provision for the use of other modern 
devices of warfare within the limits of a vast area, which 
might be acquired and held indefinitely by aliens under 
state law^s.” Therefore, it is urged, the entire field of 
permissible alien tenures is preempted to the treaty- 
making pow’er; when a treaty has been made it covers 
the whole field, and no rights in aliens to hold land may 
be enjoyed except those granted by the treaty. “State 
laws,” it is declared (p. 37) “can not enlarge rights limited 
by treaty.” 

This is bad enough, but w r hat is really meant is a thesis 
even more preposterous. No treaties limit the right of 
aliens to hold lands. The treaty with Prussia, of which 
so much is said in appellants’ brief, is like dozens of 
other treaties. It does not purport to limit the rights of 
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the Prussian citizen. It simply declares that he shall have 
certain rights. Its declaration is limited to tl^ose rights, 
but the rights which the Prussian may acquire from other 
sources, such as the state, are not limited to those speci¬ 
fied in the declaration. Between limiting an enumeration 
of rights and limiting the rights there is all the difference 
in the world. The treaty stops at a certain point, and 
this simply means that for any rights not enumerated in 
the treaty the sanction, if found at all, must be found 
elsewhere. 

We may imagine the poison gas and flying machine 
menace being made the foundation for an argument that 
it is within the power of the federal governrrient abso¬ 
lutely to prohibit, even in time of peace, alien tenures of 
real estate anywhere within the United States. It is hard 
to imagine the courts ever countenancing sueh a vast 
accession of paramount power to the federal government, 
for the same argument would justify the complete absorp¬ 
tion by the federal government of all power oVer trade, 
industry, education, corporations, transportation! and even 
marriage. Alien wives, alien schools, alien corporations, 
might threaten our institutions with a menace quite as 
terrifying as that of alien landowners. 

One can hardly take seriously the argument that such 
powers as that of prescribing who may hold titlb to lands 
within a state may be regarded as in any way within the 
exclusive field of the federal government, any more than 
any of the other ordinary subjects of legislation From 

I 

the beginning of the federal government the states have 
continuously enacted laws defining the terms bn which 
aliens might hold real estate. Treaties have guaranteed 
to aliens even larger rights, but we have never heard of 
a treaty that purported to cut down an alien’s! right to 
take or hold land. Assuming, however, that plenary and 

i 
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exclusive power* in regard to alien land tenures were 
vested in the federal government, its organ of expression 
would be the law-making body and not the treaty-making 
power of the executive. 

Of course there is no authority cited in appellants’ brief 
for their fantastic thesis. Terrace v. L. L. Thompson , 
Attorney General , etc., 263 U. S. 197, cited at page 34 of 
appellants’ brief, has no suggestion of any such plenary 
power in the federal government. Even the passage 
there quoted refers in terms to the power of the states. 
The Court savs: 

“It is obvious that one who is not a citizen and 
cannot become one lacks an interest in, and the 
power to effectually work for the welfare of, the 
state, and, so lacking, the state may rightfully deny 
him the right to own and lease real estate within 
its boundaries. If one incapable of citizenship may 
lease or own real estate, it is within the realm of 
possibility that every foot of land within the state 
might pass to the ownership or possession of non¬ 
citizens.” 

As the Supreme Court says in Blythe v. Hinckley, 180 
U. S. 333, 341: 

“The treaties have always been for the purpose 
of enabling an alien to take even though the par¬ 
ticular state may not have expressly permitted it.” 

In the same case it appears (p. 335) that: 

“It was further alleged that the seventeenth sec¬ 
tion of article 1 of the new constitution of Cali¬ 
fornia, permitting aliens to acquire, possess, enjoy, 
transmit and inherit property, the same as native 
born citizens, was void as an attempt by the people 
of the State of California to encroach upon the 
treaty-making power of the United States, and was 
in violation of section 10 of article 1 of the Federal 
Constitution.” 
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The claim thus made was a variant of the appellants’ 
contention here that paramount power in regard to per¬ 
missible alien tenures of land within the United States is 
found exclusively in the treaty-making power of the 
federal executive. The appellants in that case contended 

i 

that, in the absence of a treaty authorizing them, alien 
tenures were not permissible. On a motion to dismiss 
or affirm the Supreme Court held that it couid not dis¬ 
miss, as jurisdiction was conferred by the meire making 
of the claim of a right alleged to have as a foundation a 
certain interpretation of the federal constitution, although 
the claim might not be well founded (p. 338), bjit granted 

the motion to affirm because the claim was “frivolous” 

| 

( ib .). Appellants urged that never before hadjthe ques¬ 
tion been passed upon by the Supreme Court, but the court 

replied (p. 340) that: j 

I 

‘The absence of such a claim is not sb extraor¬ 
dinary as is the claim itself.” 

j 

But we may even assume for argument that paramount 
power exists, either in Congress or in the executive under 
its treaty-making power, to prescribe a complete and ex¬ 
clusive code of law, binding the states, on the ^hole sub- 

j 

ject of alien tenures, or to enact that no ali^n, or no 
subject of some particular foreign sovereign, may take 
or hold land in the United States except as permitted by 
such code or enactment. What would that avail the ap¬ 
pellants? 

There is not the slightest suggestion in the Prussian 
treaty that it attempts or purports to enumerate the cases 
in which a Prussian subject may hold land in the United 
States. By its terms its operation is limited to a certain 
kind of case that may arise in any state whose laws should 
be found to prevent one specified kind of alien tenure. 

As to states imposing no such restriction it is silent, and 

' 

I 

i 
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as to the states that do impose it it is equally silent except 
in respect to the inhibition of that particular restriction. 
On the death of a Prussian subject, the treaty says in ef¬ 
fect, if it be found that a descent of land has been cast 
on him which would be operative were he not an alien 
but by the laws of the state is inoperative because he is 
an alien, then despite the state law he shall nevertheless 
have a reasonable time within which he may lawfully sell 
the land and withdraw the proceeds. So far as the state 
law may stand in the way of that right the state law shall 
be superseded. That is simply the statement in complete 
form of what is declared by the treaty. It means pre¬ 
cisely that, neither more nor less. 

As to any remaining part of the state statute, any part 
not referred to in the treaty—any part, that is, which does 
not limit the alien's rights because he is an alien—the 
treaty is silent, j There the statute and the rights it con¬ 
fers may be as narrow or as comprehensive as the state 
chooses to make them. Such remaining part is simply 
legislation in the absence of conflicting treaty provision, 
and as the Supreme Court says in the passage just quoted 
from Blythe v. Hinchley t the fact that the reported cases 
show’ no claim ever made that no power exists unless the 
treaty gives it is not so extraordinary as the claim itself. 

In the case at bar the law of the land, that is the law 
in each of the three states w’herein the bill claims a right 
in the plaintiffs superior to and subversive of von Zedt- 
witz’s title because he is an alien—in each case the law 
of the state negatives any such right. The statute of New 
York permits friendly aliens to take and hold equally with 
citizens. The statute of Rhode Island abolishes all dis¬ 
tinction between alien and citizen. The law of Kentucky 
as declared by its highest court makes the alien’s title 
good against all the w’orld except the state. 
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In none of them is left so much as an infinitesimal crack 
or cranny through which the plaintiff may intrude any 


scintilla of a lawful claim to the title. In nonejof them is 
a case presented falling remotely within the scope of the 
treaty, for in none of them except Kentucky i^ there any 
state law interfering to the slightest extent with the 
devolution on the alien of title by devise, and the Ken¬ 
tucky law gives no rights to any one except the State. 

As the court below said (fol. 27) “rights granted by 
treaty to aliens with respect to the acquisition and holding 
of real estate may be enlarged by state laws.” for a prin- 

i 

ciple so obvious, one so inevitably inherent in the very 
nature of the rights belonging to the states, cpe would 
hardly look for much categorical authority, for as the 
Supreme Court said in regard to the cognate Contention 
that the states are powerless to deal with aliqn tenures 
until power has been given them by a treaty,iso of the 
appellants’ claim here, “The absence of such a claim is not 
so extraordinary as the claim itself.” 

There are, however, one or two authorities pointing 


out specifically that the states have full freedomj of action 
to enlarge the minimum of rights guaranteed by treaty. 
Thus in Devlin on the Treaty Power , it is said (Sec. 257) : 


“The legislature of the state, where Congress has 
failed to act, has power to prolong the term in 
which the power of sale may be exercised. It has 
the power to determine what would be a reasonable 
prolongation of that term and if it passes an act 
giving an indefinite unlimited time in \yhich the 
alien heirs can convey the land, it does jno harm 
or injustice to the resident heirs. Such jan act is 
valid and a conveyance made by the alien heirs 
after the expiration of the period of twd years is 
valid.” 


In Bollermann v. Blake (23 Hun [N. Y.] 187), it was held 
that the act of the legislature wholly removed the dis- 
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qualification referred to in the treaty and “dispensed with 
the performance (of the condition that the alien heirs 
should sell the land) and at once vested the estate abso¬ 
lutely in them” (p. 194, ad fin.). 

And in Ehrlich v. Weber (114 Tenn. 711), it appears 
that precisely the same claim was made as is made by 
the appellants here, that the alien had no rights except 
those given him by the treaty with Prussia of 1828. The 
court says (p. 725) that: 

“On the theory that the rights of the complainant 
are controlled wholly by the treaty, it would result 
that he would take an interest in the land * * * 

qualified by the necessity of selling within the two 
years limited in the treaty, or within such reason¬ 
able time thereafter as the court might fix.” 

"But," continues the court, “ there is no incapacity on the 
part of the state to give to aliens more than the treaty 
vouchsafes to them." 


111 . 

The decree should be affirmed, with costs. 

All of which is respectfully submitted. 

December, 1929. 

Charles Henry Butler; John A. Kratz, 
Attorneys for Appellees Waldemar Con¬ 
rad von Zedtwitz, and United States 
Trust Company of New York and 
Henry Cachard as Trustees under the 
will of Mary E. B. von Zedtwitz. 

George L. Shearer, 

M’Cready Sykes, 

Of Counsel. 
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APPENDIX. 

| 

Opinion; Court of Appeals of Kentucky. 

(201 Ky. 513). 

Decided December 4, 1923. 


Garnett D. Ripley and William R. Drake, 
suing in their own right. Carter W. Wopm- 
eley and Spottswood R. Hall, suing in t^ieir 
own right, and on behalf of the other hpirs 
of Warner L. Wormeley, deceased, ^nd 
Maria Carter Hall Wormeley Caldwell, de¬ 
ceased. 

Plaintiffs , 

* | 

Waldemar Conrad Von Zedtwitz, and United 
States Trust Company of New York, %nd 
Henry Cachard, Trustees, under the will! of 
Mary E. B. Von Zedtwitz, deceased. 

Defendants . 


Appeal from Jefferson Circuit Court (Chancery Branch, 
First Division). I 

i 

[514] Matt O’Doherty, Morton K. Yonts, James P. 

Gregory, C. C. Calhoun and Carlin,! Hall & 
Carlin for appellants. 

I 

Humphrey, Crawford & Middleton and Stewart 
<& Shearer for appellees. ! 

i 

Opinion of the Court by Judge Clay —affirming. 

In the year 1895, Mary E. B. Caldwell, an Apierican 
citizen, married Baron Von Zedtwitz, a citizen ^nd resi- 
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dent of Prussia. They had only one child, Waldemar 
Conrad Von Zedtwitz, who was born in Berlin on May 
8, 1896. At the time of his birth, and for a short time 
thereafter, his father lived in Prussia. In the year 1908, 
and after the death of his father, Waldemar and his 
mother, it is alleged, became naturalized citizens of 
Switzerland. His mother, Mary Caldwell Von Zedtwitz, 
died in the year 1910, the owner of some very valuable 
real estate located in Jefferson county, Kentucky. By 
her will, which was probated in Jefferson county, she 
devised the foregoing real estate to the United States 
Trust Company of New York and Henry Cachard to be 
held in trust for her son, Waldemar, upon certain terms 
and conditions not material to this controversy. During 
the World War Waldemar was a soldier in the German 
army and was engaged in carrying on war against the 
United States. 

In the month of February, 1922, this suit was brought 
by Garnett D. Ripley and others to recover the prop¬ 
erty. The right of recovery is based on the assumption 
that the title to the property had vested in plaintiffs as 
the next of kin of the testatrix for the reason that 
Waldemar, being a non-resident alien, could not take 
real, property, or taking could not hold for a longer 
period than eight years next after the final settlement 
of the estate of the testatrix, and that that period had 
long since expired. 

The common law principles governing the taking and 
holding of real property by aliens may be summarized 
as follows: 

[515] 1. (a) An alien cannot take by descent, (b) 

If all the heirs of the intestate are aliens, the title escheats 
to the state without office found, (c) If there are other 
heirs capable of inheriting, the title vests in them. 


2. (a) A nonresident alien may take by j act of the 

parties, that is, by grant, deed or will, (b) He may hold 
against all the world except the state, (c) He may 
hold even as against the state until office found or other 
equivalent act. (d) In this regard no distinction is made 
between alien friends and alien enemies. 

Fairfax u. Hunter, 7 Cranch. 603 (U. S.) ;j Yeaker v. 
Yeaker, 4 Met. 33, 81 Am. Dec. 530; White u. White, 
2 Met. 185; Trimble u . Harrison, 1 B. Mon. i40; Fry u . 
Smith, 2 Dana 38; Stevenson u . Dunlap, 7 T. B. Mon. 
134; Elmendorf u. Carmichael, 3 Litt. 472, 14 Am. Dec. 
86; Louisville u. Gray, 1 Litt. 146; Hunt v. Warnicke, 
Hard. 66; Crutcher u. Hord, 4 Bush. 360; 2j Bl. Com. 
249 ; 2 Kent. Com. 560; Jackson v. Green, 7 Wend. 335; 
Orr v . Hodgson, 17 U. S., 4 Wheat. 453, 4 L. Ed. 613. 

Particularly pertinent is the following excerpt from 
the opinion in Vaux v. Nesbit, 6 S. C. Eq. 352, &81: 

It is contended, however, that whatever may be the 
English law upon the subject, it is incompatible with 
the principles of our government, that an ali^n devisee 
should take by purchase, when there is a mofe remote 
relation who can take as heir. If that question were now 
for the first time to be considered in this country, the 
argument might perhaps have been entitled to great con¬ 
sideration. But in the case of Sheaffe v. O’Neil, 1 Mass. 
256, it is held, that an alien cannot only take and hold, 
but that he may convey. In the case of Fairfax p. Hunter, 
7 Cranch. (U. S.) 603, 3 L. Ed. 453, it is held that an 
alien devisee may take and hold until office found, al¬ 
though there was a nephew who might have j taken as 
heir. That is a case of high authority, for it is supported 
by the unanimous opinion of all the judges of the Su¬ 
preme Court of the United States who were theii present. 
Judge Johnson differed in opinion with the court on 
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another ground.! But with regard to that question he 
expresses his unequivocal approbation of the opinion of 
his brethren. There are other cases in which the same 
principle has been recognized. This court therefore does 
not feel authorized to introduce the innovation which has 
been contended for. 

But it is insisted that the common law rule that a non¬ 
resident alien may take and hold real estate against [516] 
every one except the state has been changed by the act 
of April 29, 1892, now chapter 19, and embracing sections 
332 to 339 inclusive of the Kentucky Statutes. Section 
332 declares who shall be citizens of the Commonwealth. 
Section 333 declares how expatriation may be effected. 
The remaining sections deal wuth the rights of aliens and 
are as follows: 

Section 384. An alien, not being an enemy, shall, after 
he has declared his intention to become a citizen of the 
United States, according to the forms required by law, 
be enabled to recover, inherit, hold and pass by descent, 
devise or otherwise, any interest in real or personal prop¬ 
erty, in the same manner as if he were a citizen of this 
Commonwealth. 

Section 335. Any alien who shall have purchased, or 
contracted to purchase, any real estate, or w’ho shall hold 
or have title thereto, and who shall become a citizen of 
the United States before the same is escheated by a 
proper procedure, which may be done at any time after 
the expiration of eight years from the time the title is 
acquired; and any purchaser, lessee, heir or devisee, from 
him, if a citizen of the United States, who shall, before 
the property is excheated, become the owner thereof by 
purchase or inheritance, shall take and hold the same 
free and released from any right or claim of the Com- 
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monwealth by reason of such person’s having been an 
alien. 

Section 336. Any woman whose husband is or shall be 
a citizen of the United States, and any person whose 
father or mother, at the time of his birth, w^s or shall 
be a citizen thereof, although born out of the United 
States, may take and hold real or personal estkte by de¬ 
vise, purchase, descent or distribution. j 

Section 337. An alien, the subject or citizen of a 
friendly state, may take and hold any personal property, 
except chattels real; and any such alien, if he resides 
within this state, may take and hold any lands for the 
purpose of residence, or of occupation by him or his 
servants, or for the purpose of any businessj trade or 
manufacture, for a term not exceeding twenty-bne years. 
An alien so taking and holding shall have like rights, 
remedies and exemptions touching such property as if 
he were a citizen of the United States. 

i 

{ 

Section 338. If real estate within this Commonwealth 
shall pass to a nonresident alien by descent or devise, 
the same may, for the period of eight years njext [517] 
after the final settlement of the estate of thej decedent 
from whom it was acquired, be held and alienated by 

i 

such nonresident alien. If the heir or devisee aforesaid 
be a minor, the real estate aforesaid may be held for his 
benefit by a guardian or curator, and may b^ sold by 
proper proceeding had in conformity with the lbws regu¬ 
lating sales of infants’ real estate, if commenced within 
the period first above specified. j 

Section 339. If a nonresident alien hath obtained pos¬ 
session of real estate acquired by descent or devise, and 
shall die before the expiration of the period limiting his 
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right of enjoyment or sale, the right thus acquired shall 
pass by descent or devise; if to an alien, to be held for 
or disposed of within the period aforenamed; but if to a 
citizen of the United States, then such person shall take 
the title as fully as if the ancestor had himself been a 
citizen. 

It is argued that the foregoing sections contain all the 
law on the subject of aliens and their rights to take, hold 
and transfer real estate in Kentucky; that the only aliens 
authorized by the statute to take and hold real estate are 
(1) an alien not an enemy who has declared his intention 
to become a citizen; (2) an alien who shall have pur¬ 
chased or contracted to purchase land or who shall hold 
or have title thereto, and who shall become a citizen of 
the United States; (3) any woman whose husband is, or 
shall be, a citizen of the United States, or any person 
whose father of mother at the time of his birth was or 
shall be a citizen of the United States; (4) a resident alien 
who is a subject or citizen of a friendly power. The 
point is then made that section 338 confers the power 
to take only on those aliens authorized by the other sec¬ 
tions to take, that appellee does not fall within any of 
those classes and therefore cannot take. 

An analysis of the foregoing sections will show that 
each section is complete and independent and deals with 
a particular situation not referred to or covered by any 
other section. Not only so, but we find nothing in the act, 
considered as a whole, that justifies the conclusion that it 
was intended to embrace all the law on the rights of 
aliens to take and hold real estate. On the contrary, it 
recognized certain rights as already existing, and in some 
instances adds to those rights. In other words, it is an 
enabling act and not a disabling act, and should not be 
held to make any changes in the common law except to 
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the [518] extent that it is inconsistent with dr repugnant 
thereto. Taking up section 338, under which it is claimed 
appellees’ case falls, we find that it contains ho language 
indicating any intention on the part of the legislature to 
take away from a nonresident devisee the common law 
right to take. On the contrary, it permits him to hold 
and alienate, for a period of eight years next after the 
final settlement of the estate of the decedent from whom 
it was acquired , real estate which has passed to him by 
descent or devise. In other words, it deals with the hold¬ 
ing and alienation of property that has passed and been 
acquired. To say that one can not take real estate which 
has passed to and been acquired by him, anc( which he 
is authorized to hold, seems to us a contradiction in 
terms. This view is confirmed by section 339, Which pro¬ 
vides for the devolution of real property acquired by a 
nonresident alien by descent or devise, where he dies 
before the expiration of the period limiting hjs right of 
enjoyment or sale. Therefore, it seems to us tljat section 
338 not only confirms the right of a nonresident alien 
to take real estate by devise, but confers the additional 
right to hold the property for a period of eight years 
even as against the state, a right which did ndt exist at 
common law. This construction of section 338 and the 
other sections of the statute finds support in 2 Cyc. 98, 

I 

where the statute is analyzed as follows: 

In the case of an alien not an enemy, and jwho has 
declared his intention to become a citizen of th'e United 
States, all disability is removed; resident alien may take 
and hold for actual residence, occupation or business for 
twenty-one years; nonresident alien may take by descent 
or devise, but must alienate within eight years, anjd within 
that period he may transmit title to it by descent or 
devise. Barbour & C. Stat. Ky. (1894), sections 334, 337 
338, 339. 
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But it is said that even though a nonresident alien 
may take, he may only hold for a period of eight years, 
and that period having expired, the title has vested in 
appellants. In view of the conclusion of the court, it 
is unnecessary to inquire whether the property in ques¬ 
tion, which is held under an active trust, is subject to 
escheat, or whether the time of holding has, as a matter 
of fact, expired. For the purposes of this case we shall 
assume, without deciding, the affirmative of both propo¬ 
sitions. [519] The only question to be determined, then, 
is whether appellants have any right to the property. 
Section 338 contains no language that provides expressly, 
or by necessary implication, or even inferentially, that 
real property, which has been held by a nonresident 
alien devisee for more than eight years, shall pass to 
the testator’s next of kin who are capable of inheriting, 
but leaves the common law rule in force, and under 
that rule only the state may question the right of an 
alien to hold real property. Yeaker u. Yeaker, 4 Met. 
33 does not announce a contrary rule. In that case the 
facts w r ere these: Peter Yeaker, who owned land in 
Woodford county, died intestate, a resident and citizen 
of that county. He left a widow, but no children, and 
all of his kindred w r ere aliens and residents of Switzer¬ 
land. There was a contest between the widow and the 
alien heirs over the ownership of the land. There was 
in force at the time a treaty between the United States 
and Switzerland which gave to citizens of Switzerland 
a term of not less than three years in which to dispose 
of real property located in this country and collect and 
withdraw the proceeds, but that period had expired 
when the alien heirs asserted their rights. Under the 
statute then in force, the widow took the entire real 
estate in the absence of other heirs capable of inheriting. 
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The court held that, under the law of Kentucky, the alien 
heirs could not take by descent, and that this lriw, though 
suspended by the treaty for a period of three years, 
became operative at the end of that time, arid that the 
widow was entitled to the whole of the estate. It will 
thus be seen that that was a case of taking by descent 
and not by devise, and that the court gave effect to the 
common law rule that where property passes by descent 
to heirs who cannot take because of their alienage, the 
title vests in the next of kin who are capable of inherit¬ 
ing. Ahrens v. Ahrens, 144 la. 286, 123 N. Wl 164, and 
Pearson v. Lawlor, 100 Neb. 783, 161 N. Wi 419, the 
other cases relied on by appellants, are also cases of 
inheritance and not of devise, and do not support the 
position that upon the expiration of the peririd during 
which a nonresident alien devisee may hold real estate, 
the title vests in the next of kin who are capable of 

l 

inheriting. | 

It follows that appellants did not show themselves 
entitled to the property, and that the demurrer to the 
petition as amended was properly sustained. 

Judgment affirmed. Whole court sitting. 
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Prelim inary Statement. 
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The appellees have each filed briefs in response to 
appellant’s brief. Each of these briefs has clouded 
rather than clarified the issues and each has cited, 
with the confidence of having completely disposed of 
the matter, the opinion of a court declared to have 
been without jurisdiction of the subject matter land 
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which opinion shows on its face that the real questions 
at issue in the instant case were not considered or passed 
upon. For this reason, the court's indulgence is re¬ 
spectfully asked for a brief reply, with the hope of 
getting the issues more clearly before the Court. 


I. 

JURISDICTION. 


The point is made in the brief filed on behalf of 
Howard Sutherland, as Alien Property Custodian, and 
Walter O. Woods, as Treasurer of the United States, 
that the Supreme Court of the District of Columbia 
had no jurisdiction to entertain this suit against them 
“due to the failure of the appellants to file a motion for 
the substitution of the successor in office of Thomas W. 


Miller, as Alien Property Custodian, within six months 
after his separation from said office." (Br. p. 10.) 
The filing of a proper motion for the substitution of 


the successor in office of 


Frank White as Treasurer of 


the United States, both in the Supreme Court of the 
District of Columbia and in this court, is completely 
ignored. 

Admitting for the sake of argument the application 
of the Act of Congress of February 13, 1925, to the facts 
in this case, insofar as there was a failure to file a 
motion for the substitution of the successor in office of 


Thomas W. Miller as Alien Property Custodian within 


six months after his separation from said office, this 
does not affect in the slightest the jurisdiction of this 


Court. 


Appellants most strenuously insist that the abate¬ 
ment of the suit against the defendant Howard Suther¬ 
land, as Alien Property Custodian, did not deprive the 
Supreme Court of the District of Columbia of juris- 
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diction to entertain the suit against H. T. Tjite as 
Treasurer of the United States or against Walter 0. 
Woods, Acting Treasurer of the United States,! as to 
both of whom motions for substitution were duly filed 
in the Supreme Court of the District of Columbia and 
in this court within the six months allowed by tile Act 
of February 13, 1925. 

The pertinent dates with respect to the substitu¬ 
tion of defendants for Frank White as Treasurer are as 
follows: When the bill in this case was first filfed on 

j 

January 9, 1922, Frank White, one of the original de¬ 
fendants, was Treasurer of the United States. l|le re¬ 
signed on April 30, 1928. Within six months ^here¬ 
after and on September 25, 1928, appellants filed a 
motion in the Supreme Court of the District of Colum¬ 
bia for the substitution of H. T. Tate as Treasurer in¬ 
stead of the defendant Frank White. (R. 20.) jThat 
Court refused to grant this motion to substitute! Tate 
as Treasurer of the United States as a defendant], and 
dismissed the bill. Thereafter, and while the case was 

i 

pending on appeal to this court, on January 18, |1929, 
Tate was succeeded by Walter 0. Woods as Active 
Treasurer of the United States. On March S, 1929, 
and within six months after the separation from office 
of Tate as Treasurer, appellants filed in this court a 
motion for the substitution of Howard Sutherland, 
Alien Property Custodian, instead of Miller as ^\lien 
Property Custodian and Walter 0. Woods, Treasurer 
of the United States, instead of Frank White as such. 
On March 16, 1929, this court entered an order sub¬ 
stituting Howard Sutherland, Alien Property Custo¬ 
dian, and Walter 0. Woods, Treasurer of the United 
States, as parties defendant. 

Whatever may be the situation with respect td the 
defendant Howard Sutherland as Custodian, and pven 


I 

i 
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if it be conceded that the motion for his substitution 
as a defendant was not filed in the Supreme Court of 
the District of Columbia or in this court within six 
months after the separation from office of the previous 
custodian, this cannot in any way affect the regularity 
of the substitution of Walter O. Woods, the present de¬ 
fendant, as Treasurer in place of Tate as former 
Treasurer and of the substitution of Tate in place of 
White as former Treasurer. Both of these substitu¬ 
tions were duly made on motion of the appellants, and 
within the six months allowed bv the Act of February 
13, 1925. 

In the Government brief it is argued that the abate¬ 
ment of the suit against the defendant, Howard Suther¬ 
land, as Alien Property Custodian, deprives this court 
of jurisdiction to entertain the appeal against said 
Sutherland as Alien Property Custodian and Walter 0. 
Woods as Treasurer of the United States. This argu¬ 
ment is untenable, and this court clearly has juris¬ 
diction of the appeal against Walter 0. Woods as 
Treasurer of the United States, even if it be held that 
the defendant, Howard Sutherland is not a necessary or 
essential party to the appeal. 

It is conceded by Government counsel that Section 
9(a) of the Trading with the Enemy Act, as amended, 
is the statute under which the appellants must base 
“whatever claim thev mav have against the Alien 
Property Custodian and/or the Treasurer of the 
United States. 

This section of the statute provides in part as follows: 


“Sec. 9(a). That any person not an enemy or 
ally of ienemy claiming any interest, right, or title 
in any money or other property which may have 
been conveyed, transferred, assigned, delivered, or 
paid to the Alien Property Custodian or seized by 
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him hereunder and held by him or by the Treasurer 
of the United States * * * may * * * institute a 
suit in equity in the Supreme Court of the District 
of Columbia or in the district court of the Uiiited 
States for the district in which such claipiant 
resides, or, if a corporation, where it has its princi¬ 
pal place of business (to which suit the *ylien 
Property Custodian or the Treasurer of the United 
States, as the case may be, shall be made a party 
defendant), to establish the interest, right, title, 
or debt so claimed, and if so established the court 
shall order the payment, conveyance, transfer, 
assignment, or delivery to said claimant ofj the 
money or other property so held by the Alien 
Property Custodian or by the Treasurer of i the 
United States or the interest therein to which) the 
court shall determine said claimant is entitled 1 /’ 


It will be observed that under this section the claim¬ 
ant may institute suit in the Supreme Court of the 
District of Columbia, and that in such suit “the Alien 
Property Custodian or the Treasurer of the United 
States, as the case may be, shall be made a party 
defendant.” So far as we are aware, it has ncjver 
been contended that it is essential or necessary in 


a suit under this section that both the Alien Property 
Custodian and the Treasurer of the United States 
shall be made parties defendant. Either may! be 
made a party defendant, in the language of the statute, 
“as the case may be.” j 

The bill in this case, following the terms of |the 
statute, sets up a claim of an interest, right or t^tle 
in both real and personal property. After demapd, 
duly made, both real and personal property, including 
money, were seized by the Custodian, and thereafter 
the Custodian continued to hold and administer said 
real and personal property except the money so seized, 
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which, as provided by Section 12 of the Trading with 
the Enemy Act, as amended, was paid by him into 
the Treasury of the United States. 

Section 12 of said act, among other things, vested 
in the Alien Property Custodian “all the powers of a 
common law trustee in respect of all property, other 
than money,*’ conveyed, transferred or paid over to 
him under the Act, and in addition thereto the Cus¬ 
todian, under rules and regulations to be prescribed 
bv the President, was authorized to “make anv dis- 
position thereof, or of any part thereof, by sale or 
otherwise, and exercise any rights or powers which 
may be or become appurtenant thereto or to the 
ownership thereof in like manner as though he were 
the absolute owner thereof." 

It is further provided in the same section that “the 
Alien Property Custodian shall forthwith deposit in 
the Treasury of the United States, as hereinbefore 
provided, the proceeds of any such property or rights 
so sold bv him." 

While the fact is not shown in the record, it is proper 

to sav that we are advised that the Custodian has 
%/ 

joined in a conveyance of the Kentucky property 
referred to in the bill and known as the Breckenridge 
property, and that the proceeds of the sale thereof 
have been deposited in the Treasury of the United 
States. Government counsel, perhaps inadvertently, 
have erroneously stated the scope and extent of the 
allegations contained in the bill herein, and on page 
15 of their brief say: 

“The suit is for the recovery of certain land 
alleged to have been seized by the Custodian 
during the War together with income therefrom.” 

The bill is not limited to recovery of lands, but seeks 
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to establish a right, title or interest in personal prop¬ 
erty, including money, as well as in real estate seized 
by the Custodian. (II. 13.) As specifically provided 
by Section 12 of the Trading with the Enemy j Act 
above referred to, money seized by the Custodian, 
as well as the proceeds of personal property, or j real 
estate, were deposited with the Treasurer of the United 
States, and the proceeds of such personal and/or ' real 
estate are, if appellants establish their right, title | and 
interest as provided in Section 9, subject to a judgrpent 
or decree in their favor, to be satisfied out of such 
moneys held by the Treasurer of the United States. 
There can hardly be serious controversy as to jhis. 
The suggestion made by Government counsel thpt it 
is necessary in this suit “for the appellants to estab¬ 
lish title to the lands before they may recover ; the 
same or the proceeds thereof, or income therefrqm” 
is utterly untenable, and not supported by any authori¬ 
ties or by a reasonable construction of the Trading 
with the Enemy Act. No authorities are cited! by 
counsel for the Government, and it is our view that 
there are none. 

In concluding this branch of the case, it se^ms 
sufficient to say that appellant's interest, right or tjitle 
in any money paid to the Alien Property Custodian 
and now held by the Treasurer of the United States 

i 

is under the specific provisions of Section 9 of jthe 
Trading with the Enemy Act, as amended, to | be 
established in a suit in equity in the Supreme Court 
of the District of Columbia, to which suit the Alien 
Property Custodian or the Treasurer of the Unijed 
States, “as the case may be,” si.all be made a paj-ty 
defendant. The present Treasurer of the United 
States has been duly and lawfully substituted as a 
party defendant and this court clearly has jurisdiction 
to consider the appeal herein. 
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II. 

MERITS. 

On the merits of the case, each appellee contends: 

1 . 

That since the property involved was acquired by 
devise, the alien’s title can not be questioned by appel¬ 
lants but by the State only; 

2 . 

That the case has been disposed of by the Kentucky 
courts in a proceeding in which appellees admit these 
courts had no jurisdiction: 

3 . 

That the treaty of 182S has no application; 


4. 


That even if the treaty does have application, it 
simply enlarges and does not restrict the alien's rights. 
We will consider appellee’s contentions in their order: 

1 . 


THAT SINCE THE PROPERTY INVOLVED 
WAS ACQUIRED BY DEVISE, THE ALIEN’S 
TITLE! CAN NOT BE QUESTIONED BY 
APPELLANTS BUT BY THE STATE ONLY. 


In support of this contention, appellees rely entirely 
upon a common law rule which has been abrogated. 

While appellees state the common law rule correctly, 
which is that an alien may take and hold real estate by 
devise against all the world except the State and against 
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the State until office found it has no application to the 
facts in this case. Appellees seem to lose sight entirely 

of the fact that the common law rule has been changed 

1 

and modified in general and they completely ignore the 
abrogation of this rule by the Treaty and the Kentucky 
Statutes. 

I 

| 

Common Law Abrogated in Kentucky as to Aliens Hold¬ 
ing Real Estate. \ 

Appellees again confuse the issue by endeavoring to 
make it appear that appellants have assailed tfye right 
of aliens to take real estate in Kentucky. It jis con¬ 
ceded that aliens, both under the treaty and th|e Ken¬ 
tucky law, have the right to take an interest jin real 
estate in Kentucky and the other States as well! 

What appellants do claim is that the alien defend¬ 
ant was not entitled to hold the real estate in question 
bevond the limitations fixed bv the treaty and/or state 
statutes, which under the treaty is for a reasonable 

* y i 

time only and under the Kentucky statutes for eight 
years. 

At the expiration of the time fixed by the I treaty 
and/or the statutes, all interest of the alien 
in the real estate terminated, including tl 
longer hold and dispose of the property. Tl)iey do 
not contend that he was not entitled to take the 
property for the purposes stated in the treaty jmd/or 
the statutes during the period and for the purposes 
named therein. So the sole question is—what be¬ 
came of the title to the property at the expiration of the 
time fixed by the treaty and/or the statutes? 

Appellants contend that upon the happening pf this 
event, the complete title to and ownership pf the 
property passed to the heirs at law, of the devisor, 


defendant 
e right to 


i 

I 


10 


who was capable of taking. Appellees’ contention, 
on the otheri hand, is that upon the happening of this 
event, under the common law the right of escheat 
vested in the State of Kentucky and that the title to 
and ownership of the property remained in the alien 
until office found by the State, and this not having been 
done, the title has completely vested in the alien. 

This leads i to a consideration of what the common 
law in Kentucky on this subject was at the time of the 
expiration of the limitations. 

Originallv the rule of the common law in Kentuckv 
was as follows: 


1 . 

(a) An alien can not take by descent: 

(b) If all the heirs of the intestate are aliens, the 

title escheats to the State without office 
found; 

(c) If there arc other heirs capable of inheriting, 

the title vests in them. 

2 . 

A non-resident alien mav take by deed or will and 
hold against all the world except the State, and 

He may hold even against the State until office 
found or other equivalent act. 

Appellants contend that these rules of the common 
law were absolutely abrogated by the treaty and the 
Kentucky Statutes. 

It is needless to argue to this court that there is no 
federal common law in the United States and that the 
States were at liberty to adopt or reject all or any part 
of the common law. 
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Kentucky became a State in 1792 and prior! to the 
adoption of its present constitution in 1891, it had 
passed, repealed and modified many acts defining the 
rights of aliens with respect to real estate in Kentucky, 
but under the provisions of Section 245 of the present 
constitution of Kentucky, a general revision ! of its 
statutes was ordered, “to the end that the statute laws 
shall conform to and effectuate the constitution].” 

Pursuant to this mandate, a complete chapter jon the 
subject of citizens, expatriation and aliens \yas re¬ 
ported to the legislature of 1892 and adopted April 
29, 1892. This Act of 1S92, designated as Chapter 
19, consists of Sections 334-339 inclusive. Th]e first 
four define under what circumstances aliens mjay ac¬ 
quire real estate in Kentucky, and the last two define 
how and for what time they may hold it. 

Section 334 applies only to aliens, not enemie^, who 
have declared their intention to become citizens jof the 
United States; Section 335 to aliens who hav<jj pur¬ 
chased or contracted to purchase real estate and who 
became citizens of the United States before the! same 
escheated; Section 336 to a woman whose husbijmd is 
or shall be a citizen of the United States and any person 
whose father or mother at the time of his birth was or 
shall be a citizen; Section 337 applies to an alien citizen 
of a friendly state residing within the State whq may 
take and hold lands for 21 years for the purpose of 
residence, business, trade or manufacture. 

Applying these provisions of the Kentucky Statutes 
to the common law rule with respect to taking property 
by aliens, if they do not completely abrogate thq pro¬ 
visions of the common law on this question, j it is 
difficult to conceive how language can be framed 
to do so. 

This is all the more true of Sections 338 and 339 which 

i 
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apply exclusively to the holding and disposal of the 
property acquired by aliens. Section 338 provides 
that: 


“If real estate within this Commonwealth shall 
pass to a non-resident alien by descent or dense , 
the same may for the period of eight years next 
after the final settlement of the estate of the 
decedent from whom it was acquired be held and 
alienated by such non-resident alien.” (Italics 
are ours.) 

This section changes and enlarges the common law 
rule as to descent, and changes and limits the rule as 
to devise;: it also limits or destroys the State’s right to 
escheat in such cases. 

The remainder of the section makes it mandatory to 
dispose of the property within the limited period, and 
where the alien is a minor, provides how suit shall be 
prosecuted for the sale, thus clearly indicating that the 
intention of the legislature was in all cases to limit the 
right to hold for eight years both as to adults and in¬ 
fants. To construe the statute otherwise, would im¬ 
pute to the legislature an intention to impose a hard¬ 
ship upon a minor from which an adult was exempt. 

Section 339 provides that in case a non-resident alien 
has acquired real estate “by descent or devise and 
shall die before the expiration of the period limiting 
his right of enjoyment or sale, the right thus acquired 
shall pass by descent or devise; if to an alien, to be 
held for or disposed of within the period aforenamed.” 
That is, eight years. Here is another change of the 
rule both as to descent and devise. 

Thus the State again expressed its intention that 
under all circumstances the interest of aliens shall be 
completely disposed of within the limitation. 
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Can there be any instance, circumstance oif condi¬ 
tion under which any interest in real estate could pass 
to or be held by a non-resident alien whichj is not 
completely provided for and covered by this bhapter 
of the Kentucky Statutes? This being true, hbw can 
it be successfully contended that the commbn law 
rule on this subject or any part of this subject remains 
in force in Kentucky? The common law rulb as to 
descent and devise is completely changed and is com¬ 
pletely abrogated as to holding real estate. 

i 

Right of Escheat Surrendered in Kentucky. 

It is a matter of common knowledge that the rule 
as to escheat never was popular in the States jof the 
Union and has grown more and more unpopular during 
the great enlightened and progressive life of the 
nation. In keeping with this enlightened policy, 
Kentucky determined to remove all question on this 
subject and by Section 4843 completely removed} every 
vestige and semblance of a claim of the right of ejscheat 
in the State in the instant and other similar ebses. 

I 

Section 4S43 Kentucky Statutes. j 

If by any possibility it be held that Chapter! 19 of 
the Kentucky Statutes did not abrogate the coijnmon 
law on this question, this Section 4843 does so! com¬ 
pletely. Although it is quoted and discussed in appel¬ 
lants’ original brief beginning at page 16, for conveni¬ 
ence it is again quoted, and is as follows: 

I 

“Unless a contrary intention shall appear by 
the will such real or personal estate, or interest 
therein as shall be comprised in any devise in! such 
will which shall fail or be void, or otherwise in¬ 
capable of taking effect, shall not be included in 
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the residuary devise contained in such will, but 
shall pass as in case of intestacy.” (Italics ours.) 
(Sec. 4843, Ky. Stats.) 

In addition to the numerous authorities quoted in 
the original brief, the case of Cootz v. Yewell (05 Ky. 
367), and Herbert's Guardian v. Herbert's Executors 
(85 Ky. 145), and a number of subsequent cases all 
declare, very clearly, that property ineffectively dis¬ 
posed of by the testator by reason of a contingency 
which prevents a complete divestiture, “passes as in 
cases of intestacy.” 

It has been thoroughly settled as stated in the case 
of Chenaults ’ Guardians v. Chenaults , etc. (88 Ky. 83), 
that the statute was broad and “intended to lay down 
the rule that should obtain in all cases where the 
devise is void or otherwise incapable of taking effect.” 

That the alien defendant’s title was incomplete can 
not be questioned, as shown in appellants’ original 
brief, beginning at page 12. In addition to the num¬ 
erous cases therein cited, attention is called to the 
case of Phillips v. Moore (100 U. S. 208, 25 L. Ed. 603, 
1879), wherein it was held that where land passed 
by conveyance to an alien, the grantee was “invested 

with a defeasible estate therein” onlv. 

%/ 

2 . 

KENTUCKY OPINION. 

Appellees’ principal reliance is upon their statement 
that the case has been disposed of by the Kentucky 
courts in 201 Ky. 513. This indicates to some extent 
the desperate straits to which appellees have been 
driven, for they admit that it was subsequently held 
that when this so-called opinion was rendered, the 


State courts were utterly without jurisdiction. 1 (De¬ 
fendants’ brief, p. 20.) 

They say that this so-called opinion disposes of the 
case because it states that the common law as to j aliens 
taking and holding real estate in Kentucky arid the 
right of escheat as applicable thereto had not; been 
repealed or abrogated. 

We respectfully submit that from the above (p. 9) 
it is established beyond all question that the common 
law on these questions had been completely repealed 
and abrogated by the Kentucky Statutes. ThOre is 
no argument over the question of taking because the 
right to take an interest in the real estate is admitted 
and whether it be under the treaty, the common law 
or the State law is immaterial. 

It is respectfully submitted that under the circum¬ 
stances this decision of the Kentucky court should 
not be given any material consideration foi[ the 
reasons— 

l 

a 1 

!. 

That the Federal courts alone had jurisdiction. 

I 

That when Federal questions are involved,! par¬ 
ticularly where that question presents the inain 
issue, the Federal courts are not bound byi the 
decisions of State courts. i 


The parties are not the same. 

i 

d. j 

The questions presented to and considered by 
the State court are not the same, as in the instant 


case. 
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e. 

All of the State statutes and the treaty as 

%/ 

affecting the repeal of the common law were not 
considered. 

f. 

The effect of the treaty was not considered. 


or 

t-'* 

The decision was on a demurrer and by its 
express terms plaintiffs were not precluded from 
again presenting their claim on additional facts 
and laws. 

(a) . 

That the Federal courts alone had jurisdiction was 
held by the; same Kentucky court upon whose opinion 
defendant's relv. (2£3 Kv. 413: defendant’s brief, 

p. 20.) 

(b) . 

It is well established that the Federal courts con¬ 
sider themselves bound bv the decisions of the State 
courts on those questions only which are covered 
entirely by i State law. (17 Wall. 648, 651; Govern¬ 
ment's brief, p. 27.) In the instant case the applica¬ 
tion of the provisions of the treaty are vitally involved 
and the question as to whether those provisions abro¬ 
gate the common law and State law are questions over 
which the Federal courts have jurisdiction. Moreover, 
the Trading with the Enemy Act, as amended, ex¬ 
pressly confers exclusive jurisdiction on the Federal 
courts upon the question of the authority of the Alien 
Property Custodian to seize the property claimed by 
citizens of the United States and of the property 
rights of such citizens in the property so seized. 
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(c) . ; 

That the parties are not the same is show’ll by the 
Government’s and defendants’ briefs. “The former 
case had an additional party plaintiff in thp person 
of William R. Drake; the Alien Property Custodian was 
not a varty defendant .” (Government’s brief, pp. 
23, 24; defendants’ brief, p. 17.) (Italics ours;) And 
of course the Treasurer of the United States Was not 
a party. These latter parties defendant, one lor both 
of whom is required to be made a party defendant 
under the Trading with the Enemy Act, wpre not 
parties to the Kentucky case; but this, it would appear, 
is a matter of trivial importance to appellees. ! 

i 

(d) . 1 

The questions presented to and considered by the 
State court are not the same, as in the instant case. 
Swiss citizenship and non-disposal of the property 
were the basis of the claim in the Kentucky cpse and 
the Swiss Treaty was relied upon. In the instaht case 
the Prussian Treaty is relied upon and the Swiss ^Treaty 
is not even referred to. The ownership of and title 
to the property involved was claimed by the plaintiffs 
as against the alien defendant and the trusteed, and 
process was sought against them and no others. | “The 
Alien Property Custodian was not made a party to 
the Kentucky suit nor the fact of his seizure of the 

i 

property involved disclosed to the Kentucky cpurt.” 
(Defendants’ brief, p. 17.) The abrogation of the 
common law rule as to escheat was not raised In the 
Kentucky case. 

Whilst in the instant case, belligerent Germah citi¬ 
zenship, and non-disposal of the property are material 
questions, and the Prussian Treaty is relied upon, j The 
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ownership of and title to the property is claimed 
against the erroneous seizure by the Alien Property 
Custodian, and process is sought against him and the 
Treasurer of the United States. 

(e). 

All of the Kentucky Statutes and the treaty as 
affecting the repeal of the common law were not con¬ 
sidered. References to the Kentucky opinion will 
disclose that the Kentucky Statutes as embraced in 
Chapter 19 were alone considered by the court. Sec¬ 
tion 4843 of the Kentucky Statutes which substitutes 
the heir at law for the right of escheat in the State 
is not eyen alluded to in the opinion. 

The limitation of the Prussian Treaty as against 
the State law and the abrogation of the common law 
rule as to aliens holding property was not considered 
by the court nor referred to in the opinion. 

( 0 . 

The effect of the treaty was not considered, in deter¬ 
mining whether the alien’s right to hold property was 
fixed by the treaty or could be enlarged by the laws 
of the State; nor whether the common law rule of the 
State’s right of escheat had been abrogated, or in any 
manner affected by the treaty and Section 4S43 of the 
Kentucky Statutes. All of which questions are of the 
highest importance in the instant case. 

(§)• 

The opinion was on a demurrer and went no farther 
than to say that plaintiffs had not shown themselyes 
entitled to the property, and necessarily they were 
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I 


not precluded from again presenting their | claim on 
additional facts and law. These additional '[facts and 
law are now presented for the first time to a|ny court. 

On pages 24 and 25 of the Government’s 1 ! brief the 
following is quoted from the Kentucky opihion: 

i 

“The right of recovery is based on thd assump¬ 
tion that the title to the property had jvested in 
plaintiffs as the next of kin of the testatrix for the 
reason that Waldemar, being a non-residfent alien, 
could not take real property, or taking, bould not 
hold for a longer period than eight years next 
after the final settlement of the estate of the 
testatrix, and that that period had long since 
expired. * * * j 

“ It follows that the appellants did not show them¬ 
selves entitled to the property and that the demurrer 
to the petition, as amended, was properly sus¬ 
tained.” (Italics ours.) 

i 

This is a complete refutation of the contention of 
appellees that the Kentucky court determined that 
the title “to this identical land was vested in Wjaldemar 
Conrad von Zedtwitz under the will of his pother,” 
and that these appellants had no right to such pjroperty. 

It is evident that the court by the use of Ithe lan¬ 
guage, “that the appellants did not show themselves 
entitled to the property,” contemplated that in an 
amended petition they might show under additional 
facts and laws that they were entitled to itj. This 
is all the more evident when it is taken into cohsidera- 

i 

tion that appellants confined their contention gnd the 
court limited its consideration to Chapter 19j of the 
Kentucky Statutes entirely. Appellants did nbt take 
advantage of this opportunity to amend because they 
had already, in the instant suit, asserted theii* claim 
under additional and different facts and lawsi 

i 
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Kentucky Opinion Not Stare Decisis. 

In referring to this opinion, the appellees say: “Their 
authority is controlling on the principle, not of res 
adjudicata but by stare decisis.” (Defendants’ brief, 
p. 16.) This is a remarkable doctrine since appellees 
admit that the court which announced the opinion 
did not have jurisdiction of the subject-matter (brief, 
p. 20): and as shown supra , the real parties were not 
before the court. 

In 33d Corpus: Juris under the subject of Judgments, 
Section 36, it is held: 

“Even with full jurisdiction of the parties, no 
court can render a valid judgment, unless it also 
has jurisdiction over the subject matter of the 
litigation or the cause of action.” 


This text is supported by citation of Standard Oil Co. 
v. Missouri, 224 U. S. 270, 56 L. Ed. 760, 1912; Cooper 
v. Reynolds, 10 Wall. 308, 19 L. Ed. 931, 1S70; Carpen¬ 
ter v. Morelack, 151 Ky. 506, 152 S. W. 575, and numer¬ 
ous other cases. 

It is, therefore, not an official pronouncement, and 
should have no persuasive effect even under the doc¬ 
trine of stare decisis. This doctrine is declared in 15th 


Corpus Juris, subject of Courts, Section 304, to arise 
only “where a principle of law has become settled by 


a series of decisions.” 


This principle is also supported 


by an almost innumerable number of citations from the 
Supreme Court of the United States and other courts 


of last resort. 


To contend that an opinion rendered by a court 
without jurisdiction either of the subject-matter or of 
the parties is stare decisis would seem to fail in show¬ 
ing that respect for the Court which should be ex¬ 
pected. 
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Kentucky Opinion in Conflict with Decisions of 
Kentucky Court in Former Cases. 

Furthermore, it appears that there is a material con¬ 
flict between the opinion of the Kentucky Cohrt relied 
on by appellees and a decision by that Court in a case 
where it had jurisdiction. In the opinior\ of the 
Kentucky Court, cited by appellees, it was stated that 
the common law rule had not been abrogated by Chap¬ 
ter 19. In the case of Commomcealth v. Newcomb, 
109 Ky. 18, it was held apparently to the 'contrary 
that the omission of the Act of February, 187(4, giving 
aliens the same right to hold property in Kentucky as 
the citizens of Kentucky enjoyed, amounted to| a repeal 
of that Act. If the omission of a positivcj Act of 
the legislature amounts to i repeal of that Act,jit would 
seem clear that the omission by said Chapter! 19 of a 
common law rule amounted to a repeal of tjiat rule. 

I 

i 

3 . | 

TREATY OF 182S. j 

a. 

I 

Intention of the Treaty. 

Appellees contend that the treaty of 182$ has no 
application for the reason that the treaties made with 
the United States regulating the taking and holding of 
real estate within its territorial limits were njiade for 
the benefit of the alien and that they were intended to 
impose prohibitions upon the powers of the fetate to 
limit the alien’s rights but that such treaties we|re impo¬ 
tent to prohibit the States from granting, < 
additional rights to aliens. This leads to a 
and absurd conclusion. 

It might as well be contended that where a rate is 


d | libitum , 
ridiculous 
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fixed for interstate commerce, the States could not 
impose an additional burden upon the foreign shipper 
but could enlarge his privileges by reducing the rate, 
or that after the Government had fixed certain require¬ 
ments as to pilotage, the States could not make these 
requirements less exacting but could make them more 
liberal, or that when the Government makes certain 
quarantine regulations, the States through which the 
quarantined articles are to be transported could not 
impose additional restrictions but could make the 
requirements much less rigorous for the benefit of the 
foreign shipper. 

Applying the principle contended for by appellees to 
those matters where the States and Federal Govern¬ 
ment may have concurrent jurisdiction, the result would 
be “confusion, worse confounded/' This is bound to 
be the result, for it is impossible for two separate and 
distinct sovereignties to exercise jurisdiction over the 
same thing at the same time. 

But if the correct principle be applied, as announced 
by the Supreme Court of the United States, that on 
matters where jurisdiction may be exercised by either 
State or Federal Government, the States have au¬ 
thority to control until the Federal Government acts, 
but immediately thereupon the authority of the States 
over the entire subject-matter becomes a nullity and 
the Federal authority becomes, not partially, but com¬ 
pletely controlling, the result will be the removal of 
friction and confusion, and harmonious functioning. 

The fallacy of appellees’ contention is shown by a 
brief consideration of the conditions under which the 
treaty was made in 17S5, containing the exact language 
used in the treaty of 1S2S, and the instructions given 
at the time, by the existing Government containing 
express directions that treaties made with foreign Gov- 
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ernments should strictly limit the rights an$ privileges 
to be enjoyed by aliens in acquiring and holding real 
estate within the territorial boundaries of the United 
States. These instructions given at the veijy time the 
Constitution was in process of formation, in the open¬ 
ing sentence, provide: “That no rights be stimulated for 
aliens to hold real estate within these States.” (See 
Reference, pages 24-25, appellants’ original! brief.) 

That it was not intended that the Statesj should be 
permitted to enlarge the rights of aliens, irj acquiring 
and disposing of real estate over those grafted under 
treaties, is forcibly shown by the language ofj Hamilton 
in speaking on the Articles of Confederation, when he 
said: “The treaties of the United States, under the 
present Constitution, are liable to the infraction of 
thirteen different legislatures. * * * The fath, or repu¬ 
tation, the basis of the whole nation are thus at the 

• i 

mercy of the prejudices, the passions and the interests 
of every member of which it is composed.” j (Original 
brief, p. 33.) j 

The reason is strikingly announced almdst at the 
same time by the highest court of Virginia, the mother 
of Kentucky, III Leigh’s Reports, 557 Va.j when it 
said: 

I 

“The policy of that rule which denies to an 
alien the capacity to hold lands for his owjn benefit, 
rests upon the ground that it is unwise to 
permit the soil of the country to be in t|he hands 
of the subjects of a foreign power, and’its reve¬ 
nues to be enjoved by them.” (Origihal brief, 
p. 34.) " j 

i 

An examination of the contemporaneous history will 
show that two things were uppermost in the jminds of 
the colonists as affecting this question and they were 
considered as of vital importance: 


i 

t 
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(1) Antagonism to absentee landlordism or over- 

lordism, 

(2) The furtherance of the settlement and coloni¬ 

zation by good and industrious citizens, 
of the vast area within the United States. 


The latter is clearly expressed in the case of Phillips , 
et al. v. Albert G. Moore (100 U. S. 208, 25 L. Ed. 603, 
1879). Justice Field in speaking for the court said: 
“Such grants (of land) to non-resident aliens are pro¬ 
hibited by positive statutory provisions, and for the 
obvious reason that the object of the colonization laws 
was to induce a settlement of the country by the intro- 
duct ion of persons who would cultivate the lands and 
become permanent residents. ’’ 

That this principle and policy has continued to the 
present time is clearly shown in the case of Terrace v. 
Thompson (263 U. S. 197, 68 L. Ed. 255, 1923): original 
brief, p. 34, and by the greatest living authority on the 
international policy of the United States, John Bassett 
Moore, who, when speaking on the subject, refers to 
“the stubborn resistance of our government against 
alien ownership of our lands/’ (Moore's International 
Law, Yol. 5, p. 618; original brief, p. 32.) 

It is respectfully submitted that in the face of such 
utterances fromithe highest authorities in the land, it 
is ridiculous to contend that in the closing days of the 
Revolution and in the formative period of the Consti¬ 
tution of the United States, it was the intention of the 
makers of that immortal instrument, that the treatv- 
making power of! the Government on this all important 
and vital subject to the whole people of the United 
States should have in mind the enlargement solely of 
the rights of aliens to hold land within its territorial 
limits, utterly forgetting the interests of the people 
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of the whole United States and leave them] to “the 
mercy of the prejudices, the passions and the! interests 
of every ” State in the Union by allowing aliens to hold 
lands, ad libitum , wdthin the limits of thp United 
States. 

b. i 

! 

Effect of the Treaty. j 

The intention of the treaty having been esiablished, 
we will now consider its effects. 

That the matter of taking and holding ah interest 
in real estate in the United States is a subject over 
which either the State or Federal Government may 
exercise jurisdiction, but not simultaneously, j)f course, 
is conceded. That on such matters when (he State 
Government acts, its jurisdiction may be |admitted 
until the Federal Government acts, but it is !earnestly 
contended that it has been definitely determined by 
the Supreme Court of the United States that when 
the Federal Government does act on suchj matters, 
its jurisdiction becomes absolute over t(ie entire 
subject-matter and the State law becomes a nullity, 
as the authority of the Federal Government is ex¬ 
clusive. 

The question is quite clearly stated in the case of 
Pound v. Turck (95 U. S. 459, 24 L. Ed. 5^5, 1878), 
where it was said that there are powers “which from 
their nature may be exercised by the States until 
Congress shall see proper to cover the sanje ground 
by such legislation as that body may deem appropriate 
to the subject.” 

When the Federal Government acts in such cases, 
the effect is forcibly stated in the case of Gibbons v. 
Ogden (9 Wheat. 1 at p. 210, 6 L. Ed. 23 at p. 73, 1924), 
where, in discussing this question, Chief Justice 
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Marshall said: “The nullity of any act, inconsistent 
with the Constitution, is produced by the declaration 
that the Constitution is the supreme law. The 
appropriate application of that part of the clause which 
confers the same supremacy on laws and treaties, is 
to such acts of the State Legislature as do not trans¬ 
cend their powers, but, though enacted in the execu¬ 
tion of acknowledged State powers, interfere with, or 
are contrary to the laws of Congress, made in pur¬ 
suance of the Constitution, or some treaty made under 
the authority of the United States. In every such 
case, the act of Congress, or the treaty, is supreme: 
and the law of the State, though enacted in the exer¬ 
cise of powers; not controverted, must yield to it.” 
(Italics ours.) 

“The true doctrine, as we conceive, is this, that 
whilst the States are really sovereign as to all matters 
which have not been granted to the jurisdiction and 
control of the United States, the Constitution and 
constitutional laws of the latter are, as we have already 
said, the supreme laws of the land: and, when they 
conflict with the laws of the States, they are of para¬ 
mount authority and obligation.” 

See also the recent case of Lindgren Admr., etc., v. 
The United States, Xo. 25, decided February 24, 1930. 
In this case it was sought to extend under a Virginia 
Statute the benefits of the Federal Merchant Marine 
Act to a class of persons not specifically covered by 
that act. In passing upon that question, the court 
quoted with approval the following language from 
Mondu v. N. Y., N. H. & H. R. Co., 223 U. S. 55, 
56 L. Ed. 34S: 

“And nbw that Congress has acted, the laws 
of the States, in so far as they cover the same 


field, are superseded, for necessarily that which 
is not supreme must yield to that which isi Gulf , 
Colorado & Santa Fe Railway Co. v. Hefiey, 158 
U. S. 98, 104; Southern Railway Co. v. Reid, 222 
U. S. 424; Northern Pacific Railway Co. vJ Wash¬ 
ington , 222 U. S. 370.” 

c. 

Application of Treaty to Instant Case. \ 

Appellees contend that the treaty does not apply 
to the instant case for the reason that the interests 
of the alien defendant in the property came by] devise 
and not by descent; that the words “would, !by the 
laws of the land, descend on a citizen or subject,” of 
the treaty were intended to be limited to a strictly 
technical meaning of the word “descend” as ijised in 
the common law. 

As there was no German common law with reference 
to which the words “descend on” could be ilsed in 
the strictly technical sense which appellees seek to 
have applied in the United States, these wordjs must 
have been intended to be used and applied in Germany 
in the broad general sense and to have co veiled the 
passing of an interest in real estate either by descent 
or devise. Would it not be unreasonable to suppose 
that they were not intended to be used in th^ same 
sense, or to have the same reciprocal meaning in the 
United States? ! 

This is borne out by the French text of the jtreaty 
as pointed out in appellants’ brief, pages 25 ajid 26. 
In this connection, it should be borne in minji that 
at the time the treaty of 1785 and 1828 was epntered 
into, the French language was the language of di¬ 
plomacy. Hence, this treaty was written not only 
in the English and German languages but also in the 
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French, and it is a familiar rule of construction that 
in case of a difference in construction by the parties 
to the treaty, of the respective languages used, that 
the language of diplomacy is controlling and it is 
treated as the correct vehicle through which the 
intention of the parties is expressed. 

Appellants' contention is further sustained in the 
case of Balantyne v. ITood, 42 N. J. Eq. 552-558; 
p. 552, where it was said: 

“The word ‘descend’ was used not to describe 
descent in the legal sense but devolution by force 
of the devise, and the use of it was probably due 
to the fact that while the gift for life was for 
parents, the gift in remainder was to children. 
It is as if the testator had said to ‘go down to 
the children/” 18 C. .J., p. 792. 

In referring to the judicial meaning of the word 
“descend/' Corpus Juris says: 

“It has been variously judicially construed 
and interpreted as meaning to belong to; to go: 
to go to: to go down: to go down, to pass down 
from the elder, to be derived by the younger: 
to go over to; to pass: * * (IS C. J., 791.) 

Numerous authorities are cited, and note 89 is as 
follows: 


Harvey v. Ballard, 252 Ill. 57, 03, 90 N. E. 
558; Timberlake v. Parish, 5 Dana (Ky.) 345, 347 
(where it is said: “He must have used the word 
‘descend’ synonymously with pass, or other word 
of purchase from himself”): Halstead v. Hall , 00 
Md. 209,i 214 (where it is said: “In a popular 
sense (it is a word) of no higher import than to 
‘pass' or to ‘go’”): Childs v. Russell, 11 Mete. 
(Mass.) 10,21. (18 C. J. 791.) 
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In an article on the interpretation of treaties by 
the permanent court of international justice^ by the 
Honorable Charles C. Hyde, former Solicitor for the 
State Department, now Professor of International Law 
and Diplomacy at Columbia University, the following 
language was used as expressing the determination 
of that tribunal on the question: 

“Where it has been made apparent! that a 
treaty reflected a broad plan on the paift of the 
contracting States to accomplish a particular end, 
there has been no yielding to an interpretation 
subversive of, or tending to thwart it.” | (Ameri¬ 
can Journal of International Law, Vol. 24, No. 1, 
January, 1930, p. IS.) 

j 

Appellees' attempt to make a point of the uj>e of the 
words, “would, by the laws of the land,” jjis being 
applicable to the laws of the State. Most certainly 
this expression was intended to apply to the la\Vs of the 
State, whether national or of the particular Stdtes, and 
only goes to show that the treaty making poker was 
exercising the authority conferred upon it by the Consti¬ 
tution in laying down a rule to govern the jsubject- 
matter which could neither be limited nor Enlarged 
by the States. The use of these words did npt apply 
alone to the laws of the State but to the District of 
Columbia and to the territories and insular possessions 
of the United States in which it has been held that 
there could be no enlargement of the rights granted, 
where the matter of the devolution of real estate is 
controlled by the Federal Government. 

Can it be supposed that it was the intention of the 
treaty making power that the States could grant 
greater rights under the treaty to aliens than the 
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treaty making power itself could or would grant to the 
same aliens? 

In order for the executive officers of the Federal 
Government to enlarge the rights granted to aliens 
under a treaty, it would be necessary for the treaty 
making power to enter into another treaty to that 
effect. So, appellees* argument leads to the absurd 
conclusion that the States can grant rights to the 
alien in the face of a treaty which the Federal officers 
of the Government itself can not grant. 


4. 

KENTUCKY j STATUTE NOT INTENDED TO 
CONFLICT WITH TREATY. 

An examination of the language used in the Kentucky 
Statute will show that it was not intended to conflict 
with this or anv other treatv of the United States. 
For convenience the pertinent part of Section 33S 
of the Kentucky Statutes is again quoted: 

‘‘If real estate within this Commonwealth shall 
pass to a non-resident alien by descent or devise, 
the same may , for the period of eight (S) years 
next after the final settlement of the estate of 
the decedent from whom it was acquired be held 
and alienated by such non-resident alien.*’ (Ital¬ 
ics ours.) 


It is perfectly clear that the word “may" was used 

deliberately and for the express purpose of avoiding 

anv conflict with a treatv of the United States. It 
%/ +* 

was a matter of common knowledge that the United 
States had different treaties with various countries 
and did not have any treaty with some countries on 
this subject, and it was intended by this statute to 
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fix a time in which aliens could hold property in those 
cases where there were no treaties, as for instance, 
in the case of Great Britain, where it was shown by 
appellees’ brief that there was no treaty. I Had the 
intention of Kentucky been otherwise, the mandatory 
word “shall" would undoubtedly have bech used. 

In overruling the decision of the Supreme! Court of 
Indiana on the construction of the word “may,” the 
United States Supreme Court expressed itself as 
follows: 

I 

“We are driven to a different construction of 
the charter, notwithstanding the deference natur¬ 
ally felt for the decision of a State ccjurt upon 
State laws. The language is plain. The legis¬ 
lature ‘may so’ regulate tolls ‘that’ hot more 
than 15 per cent shall be divided, ‘and! the sur¬ 
plus profit shall be paid over. The word ‘may,’ 
it is agreed, is permissive, not mandatory.” 
{Terre Haute & Indianapolis Railroad Co. v. 
State of Indiana , 194 U. S. 579, 48 L. Ed. 1124, 
1904.) 

In the case of United States of America v. Lexington 
Mill & Elevator Company , 232 U. S. 399, 58 L\ Ed. 658, 
1914, the United States Supreme Court, ini defining 
the use of this word, said: ! 

i 

i 

“The word ‘may’ is here used in its jordinary 
and usual significance, there being nojthing to 
show the intention of Congress to affix jo it any 
other meaning. It is, says Webster, ‘an jauxiliary 
verb, qualifying the meaning of another verb, 
by expressing ability, * * * contingency or lia¬ 
bility, or possibility or probability.’” 


And again, in the case of Farmers & Merchants Bank 
of Monroe , A r . C., v. Federal Reserve Bank of Richmond , 





Fa., 262 U. S. 649, 67 L. Ed. 1167, 1923, the Supreme 
Court said: 


“It is true that in statutes the word ‘mav’ is 

%■ 

sometimes construed as ‘shall.* Hut that is where 
the context, or the subject-matter compels such 
construction. Rod: Island ('ounhj v. U. S. y 4 
Wall. 435, IS L. Ed. 419." 

From the above it would seem clear that bv no 

%/ 

kind of forced construction could it be held that it 
was intended by the State of Kentucky to enlarge the 
right of a Prussian alien to hold real estate in Ken¬ 
tucky, beyond the limitation fixed bv the treaty. 


APPELLEES’ AUTHORITIES. 

Appellees have cited a number of authorities but 
almost all of them define the common law and the 
effect of the decisions of State courts, which, as shown 
above, have not the slightest application to the real 
questions involved. The statement of the common 
law rule by appellees is admitted but it is earnestly 
contended that this rule is abrogated so far as it applies 
to the instant case, but it is earnestly contended that 
no serious consideration should be given to the opinions 
of a State court upon questions over which it had no 
jurisdiction and where the issues were between different 
parties and where the court did not have all of the 
State laws before them on the question involved. 

So there remain out of appellees’ numerous citations 
onlv four to be considered and they are cited as being 
applicable to the effect of the treaty upon the question 
involved. The first of these authorities, Delven on 
“The Treaty Making Power" (defendants’ brief, p. 
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33), refers to the effect of an act of a State Legislature 
“where Congress has failed to act .” Evidently this was 
intended to apply to the effect of State laws! where 
no treaty covers the same subject. 

It is remarkable that appellees should have cited 
authorities which do not have the remotest applica¬ 
tion to the real question involved. Appellants have 
never denied, but have admitted, that where there is 
no conflict between State laws and a treaty, the State 
laws are in force, and until there is a treaty, it] would 
be absurd to contend that there is a conflict. 

Appellees cite with assurance the case of Blythe v. 
Hinckley , ISO U. S. 533-541: 45 L. Ed. 557 (defendants’ 
brief, p. 30-33; Government’s brief, p. 30-32^. An 
examination of that case will show that the principle 
announced therein is just as foreign to the instant case 
as the above citation of Delven on “The Treaty 
Making Power.” 

Page 31 of the Government’s brief in referring to 
the Blythe case says the contentions presented i^i that 
case were, “that in the absence of a treaty between the 
United States and Great Britain permitting ari alien 
to take land, there was no power in the State of Cali¬ 
fornia to legislate upon the subject.” (Italics ours.) 

A quotation from the decision is given at the jtop of 
page 32, wherein it says: “There has not been cited 
a single case where any doubt has been thrown upon 
the right of a State, in the absence of a treaty , to declare 
an alien capable of inheriting or taking property and 
holding the same within its borders.” (Italics |ours.) 

Government’s brief, page 31, says the defendant 
“was a subject of Great Britain at the time of the!death 
of the intestate.” So this case, that appellees rely 
upon with so much confidence, was against a subject 
of Great Britain, a country with whom the United 




States, at the time, had no treaty, and the sole question 
involved was as to whether the State of California, 
in the absence of a treaty , could pass a valid law as to 
the alien's rights to take and hold property. 

Defendants' brief, page 31, refers to the contention 
that such a claim had never been passed upon by the 
Supreme Court and quotes the following language of 
the court: “The absence of such a claim is not so 
extraordinary as the claim itself.” Certainlv, and we 
submit that this might as well be said with equal force 
as to the defense relied upon by the appellees in this 


case. 


Had appellees examined with care the Migratory 
Bird case, Missouri v. Holland , 252 U. S. 41b, they 
would have found that Mr. Justice Holmes, in speak¬ 
ing for the court in that decision, said: ‘‘Valid treaties 
of course ‘are as binding within the territorial limits 
of the State as they are effective through the Dominion 
of the United States' * * * (and in support of that 
principle, among a number of other authorities, the 
Justice quotes the same case of) * * * Blythe v. 

Hinckley , ISO U. S. 333, 340: 45 L. Ed. 557, 561; 21 
Sup. Ct. Rep. 390.” (Appellants’ original brief, p. 


39.) 

It is extraordinary to note the difference between the 
way the principles announced in the decisions of the 
Supreme Court are sometimes sought to be applied 
by counsel and the way those principles are applied 
by the court itself. Defendants, at page 30, quote 
the following from the Blythe case: 


‘‘The^ treaties have always been for the pur¬ 
pose of enabling an alien to take even though 
the particular State may not have expressly per¬ 
mitted it.” 
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It will be noted that this statement applies oply to 
cases where “the particular State may not haye ex¬ 
pressly permitted'’ the taking by an alien. But as 
extraordinary as it may seem, appellees usP this 
dictum as the basis of an argument that all treaties 
on this subject are intended for the purpose of Enlarg¬ 
ing the rights of aliens without any limitation in the 
interest of the citizens of the United States. 

If appellees had made a further examination pf the 
case, they would have found the principle forcibly 
stated in the case where the State does act and| there 
is a conflict between the State law and the treajty, as 
follows: 

i 

“Questions have arisen as to the rights of aliens 
to hold property in a State under treaties between 
this government and foreign nations whicji dis¬ 
tinctly provide for that right, and it has beep said 
that in such case the right of aliens was governed 
by the treaty, and if that were in opposition to 
the law of the particular State where the property 
was situated, in such case the State law was sus¬ 
pended during the treaty or the term provided 
for therein.” (Blythe v. Hinckley, supra.) \ 

If this is not a case of counsel being hoist by their 
own petard, it is difficult to imagine one. 


State Cases . 

Appellees rely upon two State cases to support! their 
theory —Ehrlich v. Weber, 114 Tcnn. 711, 1905|, and 
Bollerrnan v. Blake, 24 Hun. (X. Y.) 1S7, 1SS1 (defend¬ 
ants’ brief, p. 34). | 

Their principal reliance is upon the case of Ehrtych v. 
Weber. As quoted in defendants’ brief, this | case 
would seem to merit some consideration, but an analysis 


i 
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will show that it is unworthy of serious consideration 

%/ 

and not even persuasive. 

Defendants' quotation, page 34, reads: 

‘‘But," continues the court, “there is no inca¬ 
pacity on the part of the State to give to aliens 
more than the treaty vouchsafes to them.” 

The full text reads: 

“But as held in Blythe v. Hinckley, supra, there 
is no incapacity on the part of the State to give 
to aliens more than the treaty vouchsafes to them.” 
(Italics ours.) 

Thus it appears that on its face this opinion is based 
entirely upon the Blythe case, which appellees’ brief 
omits, but, as pointed out, supra, this Blythe case is 
one in which no treaty was involved and it was said 
in the Blythe case with approval that “the State law 
was suspended during the treaty, or the term provided 
for therein.” 

This doctrine announced in the Blythe case was 
quoted by the Supreme Court some time after the de¬ 
cision of the Tennessee court as supporting the theory 
of the Supreme Court that a treaty was paramount 
over State laws, and that the State could not grant 
greater rights than were allowed by the treaty. See 
the Migratory Bird case, Missouri v. Holland, appel¬ 
lants' original brief, p. 38. 

Moreover, appellees’ case of Ehrlich v. Weber, origi¬ 
nal brief, pages 14 and 41, also supports appellants’ 
theory, as to the character or the title the alien takes. 
The court said: 

“It was held in Schultze v. Schultze (XII), 33 
X. E., 201, 19 L. R. A., 90, 36 Am. St. Rep. 432, 
construing similar language in another treaty, 
that the alien took ‘a fee, determinable by the 
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non-exercise of the power of sale within’ tlie time 
limited; approving Kail v. Kull, 37 Hun. 476.” 

Appellees’ next and last case is Bollerman v.j Blake. 
A careful examination of this case will show ithat it 
likewise is not worthy of serious consideration Ion the 
question at issue. This was a case in ejectment where 
the principal question involved was that of illegitimacy, 
and the property in question had been conveyed under 
a special act of the legislature authorizing certain 
parties to take and hold it. The court referred to the 
treaty as being part of the supreme law of the land, 
but it is obvious that the questions now before the 
court were not seriously urged or considered }n that 
case. The effect of the decision was merely tjo hold 
that the right of escheat in the State was abolished by 
the act of the legislature. 

Thus it is seen that in all the realm of jurisprudence, 
appellees were able to find only three cases e\"en re¬ 
motely supporting their theory. Only one of these is 
a federal case in which there was no treaty involved, 
and so far as this decision went, it strongly supports 
appellants’ contention. The other two are decisions of 
State courts which have been disposed of by wljat has 
already been said. 


Appellants Hare Not Abandoned Their Claim as, to the 
Neic York and Rhode Island Property. 

Appellees make the following statement or} page 
13 of their brief: j 

“Any claim as to New York and Rhode Island 
is apparently abandoned, as nothing is saidj about 
them in the brief. In those states the disqualifica¬ 
tion of alienage has long been abolished by statute, 
and it is unnecessary to do more than refer to the 
statutes.” 
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Appellants have not abandoned their claim as to the 
New York and Rhode Island property. If appellants’ 
contention is sustained as to the treaty, this will 
answer appellees’ contention as to these two States. 

While appellees do refer to a New York Statute, they 
only quote: Section 10, and stop there, omitting the 
note to Section 10 which is as follows: 


“References. Devises of real property to 
aliens are void. The Decedents’ Estate Law, Sec¬ 
tion 13, subject to the provisions of this section 
as amended by L. 1913, Chapter 152.” Real 
Propertv Law of N. Y., note to Sec. 10, Devise 2. 
Vol. 7, p. 1270. 


Thev also omit Section 13, which is as follows: 

“Devises of Real Proferty to Aliens. 
Every devise of any interest in real property, to a 
person who, at the time of the death of the testa¬ 
tor, shall be an alien, not authorized bv statute to 
hold real estate, shall be void. The interest so 
devised, shall descend to the heirs of the testator; 
if there be no such heirs competent to take, it 
shall pass under his will to the residuary devisees 
therein named, if any there be, competent to 
take such interest.” Consolidated Laws of N. Y., 
1909, Vol. 1. 


Section 13 was in full force and effect until 1913, 
when it was amended as stated in the note. Thus it is 
seen that Section 10 could not apply in 1910, while 
Section 13 was in full force and effect. 
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